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The Limits of Jurisprudence Defined 

T he ms of the “Limits of Jurisprudence” was found in the huge 
mass of Bentham’s papers and letters in the hbraiy of University 
College, London. An account of how it came to be found may be 
of value, as showing what a wealth of material still lies in the mine as 
valuable ore awaiting only the eye of the geologist to recognize it. 

The University College MSS are kept in 173 portfolios, each contain- 
ing about 300 loose sheets, or 600 pages. Some years ago I examined all 
the MSS, dividing each portfolio into several manila folders — as many as 
thirty in some instances — describing the contents of each folder on its 
cover before repladng in the portfolio. I also attempted to date the mate- 
rial in each folder and to say whether it had been published or used by 
Dumont, In the process, which lasted nearly a year, I was able to identify 
the MS of the previously unknown Comment on the CommentarieSy 
which was then published by the Clarendon Press. How was it possible 
at that time to go over the materials of the present work, count the pages, 
date It (from paper and handwriting chiefly) as about 1780, break it up 
into fifteen folders with subtitles, and to note nothing more about it 
than that it was interesting early work on property and cml law, that no 
published work quite paralleled it, and that it ought to be published? The 
answer is the same as Dr. Johnson’s when asked why his Dictionary had 
defined a pastern as a horse’s knee: “Ignorance, madam.” I had not read 
with sufficient care the last chapter of An Introduction to the Principles 
of Morals md Legislation nor had I observed that in that chapter Ben- 
tham had said that the study of the limits (or boundaries) of penal law 
and of jurisprudence would form the necessary conclusion to the Intro- 
duction to the Principles of Morals and Legislation* 

Shortly before the Second World War broke out, a soldier’s bonus from 
the previous war made it possible for me to return to the study of the MSS. 
The University College Library Committee had in the meantime pub- 
lished an excellent brief page catalogue of the MSS, edited by Mr. 
H. Taylor Milne, and I spent a delightful summer renevdng my ac- 
quaintance with those parts of the MSS which I had previously noted as 
most valuable for publication. After some disappointments, “Limits,” 
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which filled most of Portfolio 88, began to take shape as a book. In Port 
folio 96, a single sheet, having no connection with anything else, was 
headed “Law in General,” and from its careful layout and numbering 
there could be no doubt that it was a table of contents for a book. But 
what book? one projected? one written? or one published? Not the last, 
certdnly, a qvuck check-over showed. But why should the chapters begin 
with XVIII and run to XXXVI, what association was there gnawing in 
the mind about those Roman numerals and “Limits”? Dolt, not to have 
seen it at once; “XVII. The Limits of Jurisprudence Defined”— the last 
and incomplete chapter of the great Principles. 

The rest was almost routine— to disentangle the mixed-up MS suf- 
ficiently to photograph it on microfilm in something like its true order, 
and to see that closely related materials in other portfolios should be 
recorded, was a matter of a few weeks. A great piece of good fortune 
turned up in Portfolio 169 — ^the letter to Lord Ashburton (see page 7), 
with its table of contents identical with the “Law in General” sheet, and 
its direct statement that this is the second part of the Introduction to the 
Princifles of Morals md Legislation. At the end of the summer I was 
able to bring back with me some 1,200 pages of MS on 35 mm. film. 

The slow labor of disentangling the MSS and arranging them in their 
proper order has at times been perplexing. A single paragraph may have 
been numbered with no less than six different numerals, so that at one 
time it has constituted paragraph 6 in one chapter, or paragraph 307 in 
another chapter as conceived at another time, or 94 in another, or 37 in 
another. Sometimes the plans discarded are clear enough from the 
numerals crossed out, but at others aU are left of equal validity, except 
for mternal evidence. In other places, however, there will be a consecutive 
run of seventy-five pages in final order, ready to print as soon as de- 
ciphered. I can say only that I hope and believe that Bentham would be 
satisfied with this arrangement of what he left. 

In accordance with the principles set up by the “Report on Editing 
Modern Historical Documents” issued by the Anglo-American Histori- 
cal Committee, the spelling used by Bentham has been frankly mod- 
ernized. Since survivals of old forms may be of interest to some students, 
it may be worth noting here that the words chiefly modernized in the 
text are admitt, alledged, antient, baUance, cloathes, committ, compleat, 
controul, dependant, extention, immoveable, permitt, stile, taylor, nntill. 

In so far as Bentham’s punctuation differs from modern usage a change 
does not seem advisable, The chief difference is that he uses a colon to 
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indicate a partial stop, somewhere between where we should use a semi- 
colon and a full stop. Usually to substitute a semicolon would approjdmate 
his meaning, but not always. His punctuation is logical and systematic, 
and I have not changed it. 

In a few instances words have been omitted because I was unable to 
decipher them. Such a failure is indicated by a blank enclosed in square 
brackets [ ]. Any word spaces left blank and without brackets were 

blank in the MS. 

Bentham’s footnotes have been renumbered so that they run consec- 
utively throughout each chapter. Where notes to footnotes occur, they 
have been Incorporated in the text of the footnote, in parentheses. A few 
footnotes giving references within the work have been deleted. This has 
been done only where the passage referred to is missing from the manu- 
script. 

Two changes which require explanation have been made in the arrange- 
ment of the text. In the ^st place, Bentham usually made in the margin 
a heading for the more important topics, as may be seen in the frontis- 
piece. These marginal headings have been placed together under each 
chapter-title at the beginning of the book to form an analytical table of 
contents. The original quarto edition of the Introduction to the Principles 
of Mords and Legislation (1789) printed similar headings in the margin, 
but in the Works of Jeremy Bentham (1838) they are printed as a table 
of contents. Each system has its advantages, but wartime restrictions turn 
the scale in favor of the table of contents plan. 

The second change has been the omission of the tmmber'mg of Impor- 
tant paragraphs or subchapters. A glance at the facsimile will show 
that the first paragraph had borne at difiEerent times the numbers 78, 87, 
and 8. Actually it is paragraph i of a new chapter, of which the pages 
are numbered consecutively by Bentham, and in which the paragraph 
numbers run consecutively from 87 to 113. In other chapters the page 
numbers sometimes run consecutively while the paragraph numbers do 
not, and vice versa. It seems well to include here a general account of the 
order rather than to load the text with descriptive notes. In the volume as 
printed, any break in the text is clearly indicated in the text itself. Here, 
then, is a description of the numbering used by Bentham in each chapter 
of the MSS: 

Chapter i. Distinction between penal law and dvil. Pages numbered 

from I to 10; paragraphs, from i to li. 
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Chapter 2. Analysis and exposition. Pages numbered from i to yj} para- 
graphs, from I to 71. Eight pages of observations on property inserted 
by the editor at page 82. 

Chapter 3. Of a law and its parts. Pages numbered from 45 to 53, then 
without break in continuity of text, from i to 19, paragraphs not num- 
bered. BREAK. Pages numbered from 2 to 6, paragraphs, from 12 to 24. 
BREAK. Pages numbered from 25 to 29, paragraphs, from 79 to 82. 

Chapter 4. Source of a law. Pages numbered from i to 33 ; paragraphs, 
only from i to 3. 

Chapter 5. Ends which a law may have in view. Pages numbered from 
I to 6} paragraphs, from i to 4. Additional material appended on the 
principle of utility, paged from 2 to 1 1 . 

Chapter 6. Subjects of a law. Pages numbered from 59 to 61, then from 
5 to 21 j paragraphs are numbered from i to 10, and the text also 
is consecutive. 

Chapter 7. Objects of a law. Pages numbered from i to 29, then from 
69 to 925 paragraphs numbered from i to 7, then from 39 to 48. 
Text, however, is consecutive all the way through. 

Chapter 8. Parties affected. Pages numbered from i to jo, then from 
I to 45 paragraphs not numbered. Text is consecutive. 

Chapter 9. Local extent. Pages numbered from i to 45 paragraphs not 
numbered. 

Chapter 10. Of the duration of a law. Pages numbered from i to 4. 
Paragraphs not numbered. 

Chapter 1 1. Generality of a law. Pages numbered from i to 48 ; para- 
graphs, from I to 24. 

Chapter 12. Aspects of a law. Text is continuous and consecutive ex- 
cept where break is indicated. Pages numbered from i to 15 ; para- 
graphs from I to 10. Pages numbered from i to 14; paragraphs, from 
I to 3. Pages numbered from i to 255 paragraphs not numbered. 
BREAK. 4 pages supplied by the editor on related matter from another 
MS. BREAK. Pages numbered from i to 8 ; paragraphs not numbered. 
BREAK. Pages numbered from 7 to iij paragraphs not numbered. 
Pages numbered from ii to 26; paragraphs, from 3 to 6. Pages num- 
bered from 30 to 94; paragraphs, from 58 to 86. 

Chapter 13. Force of a law. Pages numbered from 181 to 231 ; para- 
graphs, from 87 to 1 13. 

Chapter 14. Appendages of a law. Pages numbered from 247 to 252; 
paragraphs, from 1 19 to 120. 
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Chapter 15. Signs of a law. Pages numbered from 237 to 2465 para- 
graphs, from 1 14 to 117. (The order of chapters 14 and 15 is deter- 
mined by the fact that Bentham clearly labeled Appendages Chapter 
14, and Signs Chapter 15.) 

Chapter 16. Completeness of a law. Pages numbered from 257 to 
305 j paragraphs, from 123 to 140. Pages numbered from i to 17; 
paragraphs not numbered. Pages numbered from 72 to 75 j para- 
graphs, from 115 to 1 1 6. Text is consecutive. 

Chapter 17. No customary law complete. Pages numbered from 237 
to 262; paragraphs, from 117 to 127. 

Chapter 18. Separation of the civil branch from the penal. Pages num- 
bered from I to 6j paragraphs not numbered. 

Chapter 19, Distinction between civil law and criminal. Pages num- 
bered from II to 245 paragraphs, from i to 15, Note on logic inserted 
paged I to 6. Separate treatment of the subject paged i to 125 parst- 
graphs 12 to 18. 

Chapter 20. Procedure penal and civil. Pages numbered from i to 
34 j paragraphs not numbered. 

Chapter 21. Conclusion and uses of this work. Analysis — pages num- 
bered from I to 25, with a slight break in text on page 145 paragraphs 
not numbered. Division — ^pages numbered from i to 20j paragraphs 
not numbered. Uses— pages numbered from i to 51 ; paragraphs not 
numbered. 

I have followed as closely as possible the golden rule for editors laid 
down in the “Report on Editing Modern Historical Documents”: “The 
document should be treated in such a manner that no subjective element 
is added by the editor.” 

I have had as I worked a growing sense of the deep and powerful cur- 
rent of Bentham’s mind. When he begins to analyze an idea, he breaks it 
down into realities. He resembles Aristotle in that no step in the process 
seems particularly novel or brilliant, but that in the end the result is strik- 
ing and unexpected. 

My own interest in Bentham is in no sense antiquarian. If I had not 
thought him to have more important things to say about the world we 
live in than any other writer with whom I am acquainted, I should have 
labored to explore the work of the man who did seem more important. 

I am much indebted to Professor Edwin Patterson of the Columbia 
University Law School for his interest in the book and for his advice. My 
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thanks are due to the staff of Columbia University Press for assistance in 
preparing the complex manuscript for the printer. 

I should like, once again, to express my gratitude to the Social Science 
Research Council for the fellowship granted many years ago which en- 
abled me first to explore the Bentham MSS. The Library Committee of 
University College, London, have afforded me every facility for study- 
ing the MSS and have once more generously granted the permission to 
publish from the MSS, as they had done in regard to the Comment on 
the Commentaries. The great men whose approval of the early work so 
heartened a young student — Graham Wallas and Elie Halevy— are gone. 
Their works were of very different kinds, but they were alike in consider- 
ing Bentham the most important thinker of the nineteenth century. Re- 
membering that, I have no hesitation in offering the public a new and 
hitherto unpublished continuation of Bentham’s most important book. 

Charles Warren Everett 
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I 

How the Present Work Came to Be Written 

T his work^ ‘^The Limits of Jurisprudence Defined,” was written 
in 1782, when Jeremy Bentham was thirty-four years of age. It 
has never been published, and there is no reference to it in the 
many books about Bentham. Yet Bentham himself called it ‘indis- 
pensable” to the “understanding of anything that need be said” of the 
dvil branch of the art of legislation.^ An explanation is needed as to why 
this work has been preserved only in the Bentham MSS in University Col- 
lege, London, while the incomplete book of which it forms a second 
volume and a completion should have been published in five editions 
(1789, 1823, 1838, 1876, and 1907). 

Why did Bentham write the two books, and then having written them, 
why did he publish one {An Introduction to the Princifles of Morals md 
Legislation) incomplete and leave the present work unpublished? First, 
why did he write? 

Bentham had been reading law, studying law, and writing about law 
since he had attended Blackstone’s lectures at the age of sixteen. Even 
then he had heard Blackstone critically, unable to take notes as his fellows 
did, because, as he said: “My thoughts were occupied in reflecting on 
what I heard,” When called to the bar he soon found practice distasteful, 
and he preferred to continue his study of the law. He had £103 a year as 
a legacy from his mother, and with economy that enabled him to live in 
Lincoln’s Inn and follow the path of his choice. 

The more he studied, the greater grew his dislike for the anomalies 
and absurdities of that system of law of which Blackstone had asserted 
that “Everythmg is as it should be.” Bentham’s experience seemed to 
him to give a flat contradiction to Blackstone’s assertion. “Unless my eyes 
have much deceived me,” he maintained, 

I saw crimes of the most pernicious nature passing unheeded by the law: acts 
of no importance put in point of punishment upon a level with the most baneful 
crimes: punishments inflicted without measure and without choice: satisfaction 
denied for the most crying injuries: the doors of justice barred against a great 

^ See page 27 for full quotation of the passage. 
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majority of the people by the pressure of wanton impositions and unnecessaiy 
expense ; false conclusions ejisured in questions of fact by hasty and inconsistent 
rules of evidence: the business of hours spun out into years: impunity extended to 
acknowledged guilt and compensation snatched out of the hands of injured 
innocence: the measure of decision in many cases unformed: in others locked up 
and made the object of a monopoly: the various rights and duties of the various 
classes of mankind jumbled together into one immense and unsorted heap: men 
ruined for not knowing what they are neither enabled nor permitted ever to 
learn: and the whole fabric of jurisprudence a labyrinth without a clue. These 
were some of the abominations which seemed to present themselves to my 
view,^ 

An honest man who saw his chosen profession in this light could hardly 
go on in practice with a clear conscience. Bentham made the decision^ which 
he was to hold to through a long life: 

From tlie view of these abominations resulted a passionate desire of seeing them 
cleared away. It soon appeared that to cleanse the Augean stables to any purpose 
there was no other way than to pour in a body of severe and steady criticism and 
to spread it over the whole extent of the subject in one comprehensive unbroken 
tide. This I determined to attempt; and whatever might be the success, it 
seemed that the labor of a life, as of a thousand more if I had them would not 
be ill-bestowed in the endeavor, . , 

“Severe and steady criticism’^ might well start with an attack on Bkck- 
stone and his complacency. And it was Blackstone who was attacked in 
the first book Bentham wrote, A Comment on the Commentaries. From 
this manuscript work Bentham detached a part, which he published 
anonymously as A Fragment on Government. The Fragment dealt so 
cavalierly with Blackstone’s pretenaons either to historical accuracy or to 
philosophic depth that London jumped to the conclusion that one of the 
great Whig law lords was evening political scores with the Tory Black- 
stone, “The poor Fragment is everybody’s but mine,” wrote Bentham to 
his brother. 

Dr, Johnson (Dictionary Johnson) has read it and commends it much. He has 
found out that it is Dunning’s by the stile, — ^No, it is not Dunning’s — ^it is Ld, 
Camden’s, So somebody has discovered that has told it to Alderman Clark, 

^Mss, University College, Portfolio 27, f. 172. All citations from the Bentham 
Mss have been hitherto unpublished, except where indicated in the appropriate foot- 
note. 
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After all, it is neither Dunning’s alone, nor Ld. Camden’s alone, but the joint 
production of them both.* 

•When it came to be known that the book was the product of a young man 
of no importance, the flare of interest soon died down. 

One important result the publication of the Fragment did have, how- 
ever. It brought about Bentham’s acquaintance with Lord Shelburne, 
though not until four years after the book had appeared. In 1781, some- 
one called to Shelbiirne’s attention the Fragment and mentioned Bentham 
as the author. Shelburne detested Blackstone at the time and as leader of 
the Opposition was on the lookout for able writers to attack the adminis- 
tration. Having read the book, he thought he saw in Bentham an able 
propagandist. Accordingly he paid him a call at his chambers in Lin- 
coln’s Iim, was struck by Bentham’s personality and ability, and gave him 
an invitation to his countryseat at Bowood in Wiltshire, so courteously 
and persuasively expressed that Bentham was delighted to accept. Thus 
began a friendship that was to last for twenty-five years. 

Lord Shelburne himself was an enigma to his contemporaries. He was 
the eleventh earl of Kerry and could look on most of the Whig aristocracy 
as upstarts; he was enormously wealthy so that he could be an independ- 
ent in politics, yet to his contemporaries he was the archetype of decdt and 
intrigue, nicknamed Malagrida for the famous Jesuit. A radical Tory or 
Tory Democrat, he antedated Disraeli by a century, and it was appro- 
priately Disraeli who was the first to understand and appreciate him. 
Under Chatham, Shelburne had taken a firm stand for conciliation with 
the colonies and had been forced out of the cabinet by George III and the 
Duke of Bedford, with his policy of ‘fljlood and iron.” For five years 
the war had dragged on, and the end was in sight. With Chatham dead, 
the opposition was centered chiefly in Shelburne, who could look for- 
ward to taking office at no distant day. 

Shelburne hoped to find in Bentham a party writer who could en- 
counter Blackstone and Dr. Johnson in the field of controversy, but he 
also was a man of large wiews, the friend of Morellet, Franklin, and 
Priestley, and he saw in Bentham an enlightened and philosophical 
jurist, party writer or not. 

In August, Bentham took with him to Bowood the printed sheets of a 
large but still incomplete book. This particular work, the Introduction to 
the Principles oj Morals and Legislation, he thought of as the foundation 

* Mss, British Museum, 33, 53 8, p. 72. Cited in Everett, The Edwation of Jeremy 
Bentham (1931), p. 97. 
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of his lifers work, the basis of an all-inclusive code. He had been so certain 
of the structure he was making that he had sent off each eight pages (of 
a quarto sheet) to the printer as soon as they were written. Where, when, 
and how the work would be published, or even finished, was still unde- 
cided when he went to Bowood. 

Bentham enjoyed himself thoroughly in the spacious atmosphere of 
Bowood. Shelburne not only asked about his current work, but, when 
shown the three-hundred-odd pages of what Bentham called ^^the driest 
of all dry metaphysics,” insisted on reading the book aloud to the ladies 
at the tea table. Not only that, he urged Bentham to prolong his visit to 
the end of September, at which time two of the most famous lawyers in 
England, Lord Camden and John Dunning (later Lord Ashburton), 
would arrive at Bowood. 

The men of law arrived, but they seem to have profited little from 
Bentham, or he from them. In conversation Dunning dismissed the prin- 
ciple of utility as ^^dangerous,” and little more was said. Bentham left the 
Incomplete volume with Shelburne to use as he saw fit and went back 
to London. Forty years later he described the outcome of the matter: 

I had not been long in London on my return from Bowood when I received 
a visit fiom Lord Shelburne. “I will deal plainly with you,” said he: told 

you I should put your book into the hands of Lord Camden and Dunning, 
I have done so. Lord Camden acknowledged its merits in the character of a 
theoretical work; but he confessed he had some difficulty in comprehending 
it, and if such is the case with me (said he) , I leave you to imagine how it may be 
with the generality of readers. . , , Of Dunning’s opinion I recollect not any 
particulars: it was but too plainly of the same cast.® 

Now Bentham’s memory in his old age was not too reliable, and in this 
case he lumped together two quite different events. For as the following 
letter shows, Dunning was not given the Introduction at Bowood. Pre- 
sumably it was given to Camden, who took his time about reading it. 

Back in London, Bentham had come to a halt in the printing at page 
336, because he was not qmte sure of the material to follow. The printed 
part, though called an Introduction to the Principles of Morals and Legis- 
lationy dealt mainly with the principles of penal law, and in the final 
chapter (chapter xvii) he had come to a discussion of the ^‘Limits [or 
boundaries] of Penal and Civil Law” respectively. In his use of the terms, 
penal law was concerned with offences and punishments; dvil law with 
rights and obligations. 

* Works of Jeremy Bentham (1838), I, 252. 
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Now the form in which rights and obligations take their most litigious 
shape is in the institution of property— and property Is not a subject that 
can be covered by a section or by a chapter. Undismayed by the difficulty 
of the subject, Bentham pushed on in his analysis until he had written the 
present work. Discouraged by Camden’s view of the book, he had stopped 
printing as he wrote, so that of the present work he had only a manu- 
script copy. 

^elburne had continued his encouragement, and at this time (May, 
178a) he urged Bentham to send his work to Dunning, who had just 
been raised to the peerage as Baron Ashburton, After all, perhaps Lord 
Ashburton had a better comprehension than Lord Camden. The printed 
book had neither beginning nor end, so that when Bentham yielded to 
Shelburne’s urging and wrote to Ashburton, he had to write a seven-page 
letter to act as introduction to the book. Fortunately for our understand- 
ing of what he was doing, he also included an analytical table of contents 
of the manuscript work meant to complete the printed book. For that 
reason, it seems well here to print the hitherto unknown letter in full. It 
is headed to Lord Ashburton, June 3, 1782,” and begins: 

My Lord, 

The printed sheets hej ewith enclosed, wait upon your Lordship sit the desire 
of Ld. Shelburne, who had the patience to read them over with me last summer 
at Bowood: Since then he has frequently intimated to me his wishes that it might 
have the honour of coming under your Lordship’s eye. And last Tuesday in 
particular he desired I would myself take upon me to furnish your Lordship 
with a copy without delay. Thus much, my Lord, I thought necessary to 
account for the hberty I take in putting into your hands a book which is not only 
without beginning or end, but which must undergo several alterations before 
it sees the light: circumstances which I reminded him of but which he was 
pleased to over-rule. The approbation of Ld. Ashburton would indeed have 
been one of the first objects of my ambition: but if left to myself I should 
certainly not have produced my titles to that honour in so imperfect a condition. 
I enclose in another paper a short account of the views with which it was 
written, as well as^of the undertaking of which it makes a part. To contrast in 
some measure with the dry cargo of speculative metaphysics, I take the hberty 
also of enclosing a pamphlet written three or four years ago upon the spur of 
the occasion on the subject of a measure of detail which happened to come then 
upon the carpet. This and an anonymous book entitled a Fragment on Govern- 
ment of which I have no copy’s left is all I have yet ventured to make public. 

P.S. Of the proof sheet herewith enclosed there exists no other copy either in 
print or manuscript than this which your Lordship will therefore have the good- 
ness to preserve. 
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The letter continues on a fresh page: 

My Lord, 

The sheet which is in a different hand contains a prospectus of my plan as 
it stopd about a year ago j since which a number of alterations have unavoidably 
taken place in it. 

As the distinction between the penal branch of the law and the civil is so 
familiar, I had all along taken for granted that the line of separation between 
those objects might be traced within the compass of a page or two. When I 
came to make the experiment, I foimd that such separation could scarcely be said 
as yet to exist: and that to set up one of my own in such a manner as to answer 
as nearly as possible the purpose for which the verbal distinction is made would 
involve a multitude of problems of the most intricate kind which nobody seemed 
hitherto to have thought of solving. I found in short that the substance of the 
penal law was almost inextricably interwoven with the civil on the one hand and 
the constitutional on the other. And it became necessary to carry my eye 
through the whole mass of the law in every direction ere I could disentangle 
from the rest the part to which I had at first intended to confine myself. By 
this means what I had originally designed for sections to the chapter which your 
Lordship will find unfinished, grew to such a bulk as to be some of them almost 
too big for chapters* I had however the satisfaction of finding that the ad'- 
ditiond matter I had thus been jorced to introduce would as jar as it went 
serve for an introduction to the frincifles of legislation in general as well as to 
the fenal branch in f articular: ® and that the branch which I had happened to 
take up first was the very branch in which those characters of imperation (which 
how much soever they may be obscured, are essential to everything that bears 
the name of law) were most distinctly visible 3 it would form a natural center 
of aggregation for the disjointed and heterogeneous parts of the civil branch 
on the one hand, and either a center of aggi'egation or a standard of com- 
parison for the equally heterogeneous parts of the constitutional branch on the 
other. 

The chapters which contain the remaining part of the matter designed for 
the introduction stand at present as follows Chap. 1 8 (dismembered from Chap. 
17) Jurisprudence, its branches. 

Ch. 19. A law defined and distinguished. Here the diflSculties are stated which 
occur in common speech from the want of any settled distinction between 
acts of legislation, acts of administration, and acts of judicial authority. 

Ch. 20. Source of a law, or of the persons of whose will it may be the expression. 
In what manner covenants, conveyances, judicial orders, orders of the 
executive magistrates, by-laws, treaties entered into by the executive magis- 
trate with foreign states, connect with those permanent laws which ensue 

® My italics. Editor. 



EDITOR’S INTRODUCTION 


9 

directly from the sovereign legislature: and how m the current language, 
covenants and conveyances are confounded togetlier under tlie name of 
contracts. 

Ch. 21. Ends or purposes to which a law may be directed. 

Ch. 22. Of the things and f arsons which a law may take for its subjects, 

Ch. 23. Of the Acts which a law may take for its objects, 

Ch. 24. Of the parties on whom a law may operate. Here it is shewn by what 
means the executive and even the entire sovereignly may stand in the 
capacity of parties bound, 

Ch, 25, Of the modifications a law is susceptible of in point of local extent, 

Ch. 26. Of the modifications a law is susceptible of in point of time. 

Ch. 27. Of the modifications a law may admit of in point of generality. Here 
the nature of the several sorts of privilege is set in a new light and the in- 
determinateness and instability of the distinction between public and private 
acts is brought to view. In the course of this and the 24th chapter I found it 
necessary to give an analytical view of the several simple modifications of 
which the powers of government, public as well as private are susceptible: 
for the indefiniteness expressed by the common division into legislative and 
executive, or legislative, executive and judicial I found to be veiy complex in' 
themselves and very ill distinguished from one another. 

Ch. 28, Of the asfects of a law. Here are exhibited the several aspects which 
laws and parts of laws may have to one another as well as to the will to which 
they bear a common relation: as also the several changes and combinations 
of which they are susceptible; such as command, prohibition, permission, 
repeal, alteration, confirmation, continuation, &c: likewise when it is that 
there is a repugnancy takes place between the will of a superior and the 
subordinate legislature. 

Ch, 29. Of the ways in which a law exerts its force. Herein is given an idea o£ 
the connection of the laws of procedure with the rest. 

Ch, 30. Of certain remedial affendages with which laws of a certain class may 
be provided, These are of less extensive application than the penal. Herein 
of procedure in praeveniendum, in compescendum, and in compensandam. 

Ch, 31 . Of the words or other signs by which a law may stand expressed, 

Ch. 32, What it is that constitutes a complete law, 

Ch.33. Of the common or customary law: that no such thing as « complete law 
is to be found in it. 

Ch. 34. Of the sefaraiion of the civil branch of the law from the penal. That 
the former is only a development of certain parts which belong in common 
to the latter. 

Ch. 35. The division of the laws into civil and criminal-— That this division as 
It stands at present, is arbitrary and unsteady, allowing and productive of 
confusion. 
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Ch, 36. Of the distinction between penal and civil ‘^oeedurc. 

Ch. 37. Uses of the eighteen preceding chapters.'^ 

Exactly what Ashburton thought of the letter or of the book we do not 
blow, but after forty years Bentham remembered his opinion as being 
about the same as Camden’s, 

We are grateful for the letter because not only does it furnish us with 
a table of contents but it also tells us why the present volume was written 
—to “form a natural center of aggregation for the , . . civil branch on 
the one hand, and either a center of aggregation or a standard of compari- 
son for the parts ... of the constitutional branch on the other.” Or in 
other words, to “serve for an introduction to the principles of legislation 
in general as well as to the penal branch in particular.” The present work 
is a continuation or completion, then, of the Introdsction to the Prmdfles 
of Morals mi Legislation. 

But let us go back to the printed volume and its history. Discouraged 
by the response of Camden and Ashburton, in 1781 Bentham put away 
the five hundred printed copies, convinced that no good purpose would 
be served by publishing them at that time. He did not despair of using 
them, however, if not in England then on the Continent. Projects of law 
reform were being considered in Sweden, in Poland, in Spain, in Tuscany. 
“Philip felicitated himself that his son Alexander was born in the age of 
Aristotle”} he noted, “and I, that I could write in the age of Catherine, 
of Joseph, of Frederic, of Gustavus and of Leopold, and that, if I have 
written well, I shall not have written to no purpose.” ® His brother 
Samuel was in the service of Catherine, and Bentham wrote to him to 
know whether the Empress read English, for if she did, he would send 
her a copy of the book, and he was also preparing to send copies to the 
Grand Duke of Tuscany, to Voltaire, and to the prime minister of the 
Two Sicilies. “Plutot que de la manquer,” he had written, “tu la guetteras 
dans les rues, tu te prosterneras devant elle, et, apres avoir mange autant 
de poussiere que tu as envie, tu lui jetteras mon billet au nez, ou bien a 
la gorge, si elle veut bien que tes mains soient la,” ® Samuel replied that 
the book must be in French, and Bentham wasted a good deal of time 

^Mss, University College, Portfolio 169, ff. 124.-25. 

* Ibii.y Portfolio 27. Cited in Halevy, La Formation du radicalime •fhilosofUgva 
(1901), I, 366. 

® Rather than ijiisa her, you will watch for her in the streets, you will prostrate 
yourself before her, and, after having eaten as much dust as you like, you will stick 
my letter under her nose, or indeed in her bosom, if she would like to have your hands 
there. Add. Mss, British Museum, 33, 538, p. 423. Cited in Halevy, I, 153. 
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trying to find a competent translator. Samuel was engaged in a grandiose 
project of Potemkin’s, the colonization of a great area in the steppes as a 
completely orgaiuzed modern community on the English plan. He sent 
to Bentham for books and for competent men, for he was acting, as he 
wrote, “as Jack-of-all-tradcs — building ships, like Harlequin, of odds and 
ends — a rope-maker — a. sail-maker, distiller, brewer, maltster, tanner, 
glass-maker, glass-grinder, potter, hemp-spinner, smith, and copper 
smith.” Bentham became so much interested in the project that he took 
the trip to Russia at his own expense — ^five months by water and land by 
way of Constantinople. He spent nearly two years in Russia, but his code 
was never ready for presentation to the Empress, partly because he was 
helping Samuel in various schemes for improving prisons and boats. 

"W^hile Bentham was in Russia, Paley’s Prinoi-ples of Moral and Politi- 
cal Philosophy had come out and had achieved an immediate popular 
success. His friend George Wilson thought he saw in the book some of 
Bentham’s ideas, and ignoring the fact that he, like the men of law, had 
thought the Introduction too abstruse, he wrote to Bentham: “While 
you are making Fermes Ornees in a country which is not to be found in 
our maps, other people here are invading your province of a reformer. 
There Is a Mr. Paley, a parson and arch-deacon of Carlisle, who has writ- 
ten a book called Principles of Moral and Polidcal Philosophy, in quarto, 
and it has gone through two editions, with prodigious applause. It is 
foimded entirely on utility, or, as he chooses to call it, the will of God, as 
declared by expediency, to which he adds, as a supplement, the revealed 
will of God. . . . Almost everything he says about morals, govern- 
ment, and our own constitution, is sound, practical, and free from com- 
monplace. He has got many of your notions about punishment, which I 
have alwa3^ thought the most important of your discoveries; and I could 
almost suspect, if it were possible, that he had read your introduction; 
and I very much fear, if you ever do publish on these subjects, you may 
be charged with stealing from him what you have honestly invented 
with the sweat of your own brow. But, for all that, I wish you would 
come and try; for I am still persuaded, my dear Bentham, that you have, 
for some years, been throwing away your time; and that the way in which 
you are most likely to benefit the world and yourself is, by establishing, in 
the first place, a great literary reputation in your own language, and in 
this country which you despise. But all this has been said often enough 
already, and it is needless to tire you with it any more, Paley’s book is 

“ Wwks of Jerfitny Bentham (1838), X, 1+7. 
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written in a clear, manly, simple style, and he reasons with great accu- 
racy. ... He has added, unnecessarily, a treatise on political economy, 
which he does not understand.” 

Bentham answered, ^^I think the effect of your good advice to me, is— 
commonly much snarling and growling at first, and obedience at the last. 
You and Trail passed sentence on my Introduction to a Penal Code, alias 
Principles of Legislation, alias I don’t know what besides, and thei*e’s an 
end of it.” He included a proposal for prison reform, called the Panopti- 
con plan, for Wilson to have printed. Wilson refused to send the 
Panopticon pamphlet to the printers, calling it “small game,” the “sub- 
ject unpopular,” “It is not because Trail and I disapproved,” he retorted, 
“that you abandoned your Introduction, your Code, and your Punish- 
ments, etc. The cause lies in your constitution. With one-tenth part of 
your genius, and a common degree of steadiness both Sam and you would 
long since have risen to great eminence. But yom* history, since I have 
known you, has been to be always running from a good scheme to a 
better. In the meantime, life passes away and nothing is completed.” 

The only immediate effect of the good advice was that two months 
later Bentham sent him a completely new work, the Defence of Usury. 
“My dear Wilson,” he said, “I send for your edification, a Defence of 
Usury and some other enormities. A.buse it and keep it, or abuse it and 
print it, as to your wisdom may seem meet. . , . You may call this a 
confined subject, flying at small game; but with submission, I don’t think 
such a confined subject stands, as such, a worse chance for being read than 
a great system.” 

At the end of 1787 Bentham returned to England and went to work 
shaping up his manuscript materials for publication in French. At Lans- 
downe House (Shelburne had been created Marquess of Lansdowne in 
1784) he was happy to meet his friend Samuel Romilly, as well as a 
Swiss writer, an old friend of Romilly’s, Etienne Dumont. Romilly 
learned that Bentham was slowly turning his “Code” into French, and 
securing some of the manuscripts a few days later, he sent them to Du- 
mont to read. Dumont admired the work, said that the author was worthy 
of serving the cause of liberty, and offered to superintend the publica- 
tion. Bentham at once turned over to him his papers on punishment and 
penal law, and was once more free, except for the Panopticon scheme. 

Then in November, 1788, Wilson, the candid friend, attacked him 
ag^n about the Introduction to the Princifles of Morals md Legisla- 
tion: “My dear Bentham [he wrote] , it has been for many years a subject 

i63«-64. Ihid.^ l66. Odd., 171. Ibtd.^ 174. 
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of great i^egret to me that you have been spending your time upon subjects 
on which many people are able to write suiEciently well, while there are 
so many other subjects of great importance, to which nobody else, that I 
know of, is at all competent, 

“I think all our quarrels, and the constant and intemperate oppoation 
which I have given to your late attempts at publication, are owing to this 
sole cause. I am led to these reflections by having accidentally looked this 
morning into your Introduction to your Penal Code. It grieves me to 
think that so mxich excellent matter should be either lost or forestalled — 
you are not likely at present to complete that Code5 but is it impossible to 
publish the Introduction by itself? it is not unusual to publish part of a 
bookj and why not this part, which though called an Introduction, con- 
tains a system of morals and general jurisprudence infinitely superior to 
any extant? I am convinced that it would raise your reputation more than 
anything you have yet published j and that reputation, besides being a 
gratification in itself, will add greatly to the weight of whatever you may 
write hereafter on temporary subjects. It can be done without expense, or 
rather, it is the only way to recover an expense already incuiTcd. . . . 

“I think the best way will be to publish whatever is finished, but not to 
begin to write anything new5 that you can do afterwards if the subject 
and the success please you. I hinted at the danger of your being fore- 
stalled, — ^by which I do not only mean that other people, by the progress 
of reason, may make the same discovenes, — ^you know there are stray 
copies of your Introduction abroad, particularly that you gave to Lord 
Ashburton; others, which are now in safe hands, may, by death, get into 
those which are not safe, I have often been tempted to think that Paley 
had either seen your Introduction, or conversed with somebody that was 
intimate with you. There are many things in his book so like you, and so 
out of the common road, that they cannot be the production of the same 
person who wrote other things in the same book which are really puerile. 

^^Did you not send to Dunning more than 1 have^ and also the titles of 
the remaining chapters? [my italics] if so, publish to the end of the last 
complete chapter already printed, and add those titles, if you have a copy 
of them; this will avoid the unpleasant task of requiring to write on a 
subject which is not at present interesting to you, and which, if you were 
to begin it, might lead you further than I wish at present. I have really 
this matter very much at heart, and shall be much mortified if you don’t 
consent ” 

It will be noted that Wilson was aware of the letter to Ashburton and 
1 94-95 . 
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even knew that it contained an outline of a projected continuation of the 
book. But he was unaware that that continuation had been completed. 
Bentham yielded to his request for the publication of the printed part, but 
apparently he had had too much complaint about ^^dryness and abstruse- 
ness” to risk the added expense involved in printing the present work. 
If the first part should succeed, it would be easy enough to dig out the 
manuscript, edit it, and publish it as volume two. 

The book {^An Introduction to the Prinoifles of Morals and Legislch 
tion) appeared in 1789, just on the eve of the French Revolution, and it 
proved a flat frilure, so that Bentham turned from it to the Panopticon 
scheme, which at least had the merit of being a concrete specific application 
of the principle of utility to penal law, devised to answer the stipulations 
of an act already passed into law. He spent twenty years trying to carry 
out the scheme and in the end was paid off by a dilatory government with 
£23,000 for his trouble, but without having accomplished anything, except 
as he said ^eing condemned to join the Baal-Peor of blood-suckers.” In 
that twenty years he had quite lost sight of the conclusion (i, e., the 
present work) to the book he had described (when sending Lord Wy- 
combe a copy) as great quarto volume of metaphysics, upon Morals 
and Legislation, which had been lying imperfect at the printer’s ever since 
I had the honour of knowing you, . . . The edition was very small, and 
half of that devoured by the rats.” 

In 1789, when he published the Introduction^ he had written a short 
preface, in which he apologized briefly for its incompleteness. “As an 
introduction to the principles of legislation in generd^^ he confessed, “it 
ought rather to have included matters belonging exclusively to the cml 
branch, than matters more particularly applicable to the fend: the latter 
being but a means of compassing the ends proposed by the former. In 
preference therefore, or at least in priority, to the several chapters which 
will be found relative to fmishment^ it ought to have exhibited a set of 
proportions which have since presented themselves to him as affording a 
standard for the operations performed by government, in the creation 
and distribution of proprietary and other dvil rights.” He might have 
added: “and those propositions I have set forth at length in another 800 
pages of this kind of metaphysics, which the public can have if it wants 
them.” But instead, after a brief sketch of what all the completed codes 
would be like, if made, he ended by a slap in the face to the plain reader 
who wants to be amused by a book : “Are enterprises like these achievable ? 

197. 83 ii. 
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He [the author] knows not. This only he knows, that they have been 
undertaken, proceeded in, and that some progress had been made in all 
of them. He will venture to add, if at all achievable, never at least by 
one, to whom the fatigue of attending to discussions, as arid as those 
which occupy the ensuing pages, would either appear useless, or feel in- 
tolerable. He will repeat it boldly (for it has been said before him) that 
truths that form the basis of political and moral science are not to be 
discovered but by investigations as severe as mathematical ones, and be- 
yond all comparison more intricate and extensive. The familiarity of the 
terms is a presumption, but it is a most fallacious one, of the facility of 
the matter. Truths in general have been called stubborn things : the truths 
just mentioned are so in their own way. They are not to be forced into de- 
tached and general propositions, unincumbered with explanations and 
exceptions. They will not compress themselves into epigrams. They recoil 
from the tongue and the pen of the declaimer. They flourish not in the 
same soil with sentiment. They grow among thorns j and are not to be 
plucked, like daisies, by infants as they run [so much for Camden and 
Ashburton] . Labour, the inevitable lot of humanity, is in no tract more 
inevitable than here. In vain would an Alexander bespeak a peculiar 
indolence. There is no King’s Road, no Stadtholder’s Gate, to legislative, 
any more than to mathematic science.” ''® 

Since Bentham’s death the book has, of course, become a classic. 
Probably no work of importance, on jurisprudence or on morals, has 
appeared since 1850 whose author was not familiar with the Introduction 
to the Principles of Mords and Legislation. When Professor Mortimer 
Adler, in his current list of the hundred books which have influenced the 
western world, puts Benthara’s Introduction in his list along with Aris- 
totle and Spinoza and Newton, he is giving renewed evidence that in 
every generation there are some men who are willing to labor, if by so 
doing they can learn. 


II 

An Introduction to the Principles of Mords and Legislation — 

Its Method 

What was this “system of morals and general jurisprudence infinitely 
superior to any extant” presented by Bentham in the published part of 
the Introduction to the Principles of Morale tmd Legislation? Before an- 

« mii 83 V, 
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swering this question, before considering the architectural details of the 
system, we should do well to observe the way in which he cleared the 
ground for his structure and the way in which he laid his foundation. He 
began consciously, as all men begin either consciously or unconsciously, 
by basing himself on a philosophical foundation. 

Painfully aware as Bentham was of the diiEculty of rendering infinitely 
complex ideas clear, and even of the reader's following the analysis once 
it was made, he thought that Locke had established the only satisfactory 
method for such analysis. “The idea annexed to a word is a perspicuous 
one, when the simple ideas under it are assignable," he had noted as early 
as 1773. “This is what we owe to Locke," Since assignable ideas relate to 
real entities, the problem is a philosophical one mvolving a decision as to 
the nature of reality, and Bentham was following good precedent when 
he called his observations on ontology and definition “metaphysics,” 

Metaphysics [he remarks] is descended of creditable parents, Experience 
and Reflection. The precise date of her birth, she never could recollect. The 
first event she remembers is that at a veiy early age she found herself in the 
arms of one Aristotle, a man of an acute understanding and of an inventive 
genius, from whose conversations had he lived long enough she was in a fair 
way of gaining improvement. Upon his decease she fell into the hands of a 
whimsical, cracked-brained, but smooth-tong:ucd journeyman of his, one Plato, 
who begat on her a race of Chimaeras. 

Now even the philosophers speak of her with contempt 

Ill-fated Science, stigmatized in the Senate house, from the judgment seat, 
and ill-spoken of in the closet of that philosophy with whom if banished from 
every other station, one should have expected tliou wouldst have found honour- 
able refuge, (See Diderot.) Nursing-mother if not parent of the whole train of 
sciences, yet disowned by thy children! 

Since thy name is in dishonour, and thy benefits forgotten by an ungrateful 
public, aid me with the light of thy countenance while with weak but well- 
meant efforts I attempt to dissipate the prejudices that infest thee, to make 
known thy olEce, and to proclaim thy worth.^^ 

Metaphysics [he remarks elsewhere] will be the empress of the sciences so 
long as it is of importance to man to be understood.^^ 

He was well aware of the way in which the word had gained bad associa- 
tions through the hair-splitting of the Schoolmen in relation to medieval 

Mss, University College, Portfolio 69, f. 199. IhU.^ Portfolio ay, f. 
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theology, though, given their subject matter, he insisted that they ap- 
proached it in exactly the right way. If they were obscure, it was because 
their matter admitted of nothing more than obscurity. 

Now the metaphysics [ he maintained] which obscures our conceptions is worth- 
less, but is it so that which makes them clear. Is it mischief, is it not benefit to 
understand what it is we mean? Now when metaphysics is what it ought to be 
it is that which we derive from metaphysics, To be skilled in metaphysics is 
neither to hold for atheism or theism, It is not to know what belongs to God 
or what belongs to Angels; nor to profess to know that there are neither God 
nor Angels. It is not to hold the soul to be mortal nor to hold it to be immortal. 
But it is this: in talking whether of God or of Angels or of the immortality of 
the soul or of its mortality, or of the existence of matter or of its non-existence — 
to know and to be able to make others know what it is we mean. To explain all 
the words we use as there is occasion, by marking out their relation to some 
other words expressive of simple ideas, or of determinate collections of simple 
ideas, or of simple ideas themselves. To observe what passes in our minds on the 
occasion of the several phenomena of nature and how the words wc employ are 
qualified to express it. In a word it is the Science of Definitions j and where- 
soever there are words to be defined, wheresoever there is anything to be made 
known by means of words, there is place for metaphysics.^^ 

But as has been said, to follow a clear argument may be painfully dif- 
ficult. It is not difficult to follow a confused one— it is impossible. A clear 
map of a complex wilderness can be followed j a confused one cannot. 
From his experience with lawyers as able as Camden and Ashburton, 
Bentham was unhappily aware of his problem, but he went ahead. 

To write methodically and clearly one must write heavily — know no help 
for it [he said]. To write clearly is so to manage on all occasions as to present 
clear ideas. Ideas are made clear when they are made easily distinguishable from 
all such with which they are in danger of being confounded (insomuch that 
what is true when predicated of the one is not so when predicated of the other) . 
This cannot be done without making a constant and accurate display of the 
differences of things. These differences where the things are such as bear a 
near resemblance to one another cannot be apprehended without a close atten- 
tion. But the giving a close attention is attended with a degree of pain: which 
IS less or greater in proportion as a man’s faculties are more or less at his 
command.^^ 

To write heavily, however, to him did not mean to write pompously 
or impressively. Clearness was to be obtained at all costs. 

Mss, University College, Portfolio 69, f. 155. IhM,^ Portfolio ay, f. 1 1 J* 
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I would rather be familiar [he insisted] I would rather even be low and under- 
stood than sublime and unintelligible. My first and great aim is to be understood. 
If of two words or phrases, I thought that the one would seem low to 20 but be 
intelligible to all the twenty, the other seem polite and learned to ao but he 
intelligible to only 190! them and not to the 20th, the first is the word or phrase 
that I would use, . . 

A writer on law could not be clear, however, unless it were possible to 
make of law a rational and intelligible whole, so that one could show what 
is the end desired, and that the means proposed are calculated to achieve 
that end. That end Bentham took to be utility— a tendency to produce 
the greatest happiness of the greatest number. Far from inventing the 
idea, he took it as a common conclusion of almost all enlightened thinkers. 
He found it in Aristotle, in Horace, in Hume, in Beccaria, in Priestley, 
and in Helvetiusj among others, he might have seen it also in Tindal, in 
Hutcheson, and in Paley, But since in Helvetius he found it together 
with an elaborate analysis of how the mind works, so that pain and pleas- 
ure are the two poles of human behavior, it was to Helvetius that he 
gave the most cr^it, and it was on Helvetius^ work as a foundation that 
he hoped to build. “A sort of action is a right one,” he said, “when the 
tendency of it is to augment the mass of happiness in the community. 
That is what we are indebted for to Helvetius. The matter of the law is 
to be governed by Helvetius, For the form and expression of it we must 
resort to Locke.” Of the Introduction to the Ptincifles of Mords and 
Legislation he said explicitly; 

The present work as weE as any other work of mine that has been or will 
be published on the subject of legislation or any other branch of moral science 
is an attempt to extend the experimental method of reasoning from the physical 
branch to the moral. What Bacon was to the physical world, Helvetius was to 
the moral. The moral world has therefore had its Bacon, but its Newton is yet 
to come.^® 

But before one could establish a Newtonian legislation, it was necessary 
to invent and define the required terms. A scientific terminology ar- 
ranged in a system was something far removed from the minds of any 
previous writers on jurisprudence. According to Bentham, one could be 
happy to find one of them who would even tell what kind of law it was 
he was discussing. 

IbiL^ Portfolio 17, £. lor. Works^ X, 70. 
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Grotius and Puffendorf, and Heineccius and Burlamaqui and the many others 
who have hithei'to professed to give treatises on Natural Law, or on Universal 
Law or only Public Law [he said] not having settled with themselves which of 
these several objects they had in view, have written large books that have con- 
tained everything and nothing. Here they tell us what men have done, or do, or 
would do in an ungoverned state: next of something men ought to do, as tliey 
are pleased to say, without telling us why or wherefore ; then of something men 
actually do in all governed states: then of something men do in the governed 
state in which the writer lives: then of something tliey ought to do in all states; 
then of something they ought to do in that particular state. No notice given all 
this while or but seldom given of the transition from one of these very different 
objects to another. Thus confused, thus illusive and unsatisfactory have been 
most if not all of these pyebald performances with which this department of 
science has hitherto been peopled: entirely for want of a distinct view of their 
respective objects. 

To bo sure that English writers get their share of rebuke, he adds in a 
note: 

Of the ancient writers on Jurisprudence in this country, Bracton, who wrote in 
the time of Hen. 3d, and the Author of the ti'eatise styled Fleta, who wrote 
about tlie time of Edw. 2d, are liable to the same censure. Glanvillc, who wrote 
so early as the time of Hen. 2d is free from it. He confines himself to telling 
us what was actually the usage of the English Law. Bracton and Fleta there is 
no knowing what to make of. Sometimes it is what the English Law does, some- 
times it is what so much of the Roman Law as is admitted in England does, 
sometimes it is what Roman Law at large does, sometimes it is what he thinks 
the one or the other ought to do. The half-crazy author of the Mirror idolized 
by Sir Edw. Coke hauls in Rehgion to increase the jumble. In the same breath 
in which he tells us that Treason is a mortal offence, he tells us that Fornication 
is so too. In the short essay of Glanville, the military Chief Justice, there is a 
spirit of method and precision, which one might in vain look for even in modern 
times. 

Of Bkekstone, Bentham had said in the Comment^ speaks the word, 
and all is darkness.^’ 

His book would have been a much better one than it is [Bentham said else- 
where] had he related only, and had he never reasoned: Had he confined him- 
self tp the that^ and never meddled with the w/jy nor wherejore?"^ 

It cannot be too often insisted upon that Bentham, the enemy of law 
as it isy was himself a lawyer and a scholarly one. His dislike came, not 

Portfolio $9 j f. 127, /W., Portfolio 69, f, 199, 
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from prejudice, but from familiarity. On Alderman darkens advice he 
had studied Anglo-Saxon to read ^^laws that had long since passed away” 5 
in the Co'hment on the Commentaries he had shown Bkckstoiie to be 
flatly wrong on specific points in the history of English law. 

He was equally certain of himself on systems not English. To Ben- 
tham. Gains and Ulpian and Justinian were something more than names 
or Latin tags to quote with a solemn air. They were men who had written 
on law— as men they could be wrong j they had the reputation of having 
constructed a great system— he insisted that whatever Roman law was, it 
wasn’t a system nor could it serve as a model for a code. Acquainted with 
it, be dismissed it as almost useless for his purposes. 

In the Roman Law [he said sweepingly] there is no method, no connection, 
no consistency: no Idea of a whole: no extensive and commanding views. It has 
no more pretensions to the title of a system, than the contents of a quarry or a 
mason’s yard have to that of a palace. There arc some good things in it, because 
amongst such an immense quantity of matter of all sorts it could not be other- 
wise. Yet this is the system which Lawyers have for so many ages been vying 
with one another in extolling: only because the antiquity of it and the extent of 
the empire in which it prevailed had obliged it to extend to a variety of concerns: 
and because tliere was once a time in which there were some systems over which 
it had the advantage. At present one might safely and simply say there is not in 
any state in Europe a system which is not abundantly preferable to it: were 
it not that unhappily there is scarcely a state in Europe of the laws of which it 
does not by one means or other form a part. At any rate we may safely say, 
that that part is always much inferior to the rest. In the indigenous parts, 
legislators have consulted reason and the present and particular exigencies of 
their respective states: in the adopted one they have consulted prejudice and 
the inapplicable and long-obliterated interests of nations now no more. 

If any one doubts this, let him make the experiment and try whether it will 
bear any one test of merit: let him choose any one standard and observe how it 
comes up to 

This is to take high ground, and might be expected to draw the obvious 
conoment. 'Ts an obscure barrister to set up his knowledge of the world 
against the wisdom of centuries and the practical experience of judges 
and legislators? Must we believe all the sages of the law to be unsound 
and confused, that Blackstone is a pompous dcclaimer, and that the New- 
ton of legislation is— Jeremy Bentham?” But the persuasive effect of 

Mss, University College, Portfolio 27, f, 131, 



21 


EDITOR’S INTRODUCTION 

Beiitham^s work was that he appealed to the reader’s experience. If my 
argument is sound, what does It matter who I am? 

The language of the Helvetian philosophy [Bentham pleaded] is in every case 
as uniform as it is simple: from such and such actions result such and such feel- 
ings (take not my word for it, but apply to the testimony o{ experience, and 
especially of your own) : when the question is to which of two opposite modes of 
action to give the preference, sum up the feelings in both cases, and let always 
the balance, as it appears on the side of happiness or unhappiness decide.^* 

“Take not my word for it, but apply to the testimony of experience, 
and especially of your own”— so the Protestant reformers and the dis- 
senters had been wont to reason in the field of religion, but the language 
was new in the field of law. To say the least, it was an. attitude not cal- 
culated to conciliate the legal hierarchy, 

Bentham knew, moreover, that he would be challenged as having not 
enough knowledge of the world to pretend to legislate for it. He was no 
administrator govenfing fourteen races and thirty-six religions, no cabinet 
officer dealing with the concerns of millions. How could he have the 
effrontery to write on matters so complex, to give rules to legislators over 
men he had never seen. He might have answered that he had seen Con- 
stantinople and Russia, at least, but his retort was more to the point. 

It is hut in a small degree [he answered] tliat the art of legislation depends 
upon what is called the knowledge of the world: the difference between the 
experience of him who has conversed with the greatest number of people that 
ever were conversed with, and that of him who has conversed with no more 
than the least number of people that ever were conversed with, is so small that 
in comparison of the knowledge that must be taken from report, that is from 
books, It is as nothing: he that makes law makes it for a thousand times as many 
persons as he ever saw. The same motives attract and repel : the same passions 
agitate the convent and the camp, the cottage and the palace. No man ever 
lived thirty years without seeing the whole round of them brought into being a 
thousand times over. It is not by the multitude of the objects of any kind that 
pass in review before him that a man becomes intelligent, but by the attention 
which he bestows on them. The same number of plants were seen every day by 
Linnaeus, and by the boy who weeded in his garden; which was the greatest 
adept in Botany? A courier sees more sheep in a day than are seen by a shepherd 
in the whole course of his life: which is likely to be the best infomed about the 
management of sheep? 

Ihid,j Portfolio 32, f. n. 
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An Introduction to the PriHcifles of Morals and Legislation — Analysis 

At any rate^ M^hatever others might think of his authority, Bcntham had 
Spent twenty years considering the matter of morals and legislation, and 
he had put his observations into a book. The Introduction to the Princifles 
of Morals and Legislation begins with the statement “Nature has placed 
mankind under the governance of two sovereign masters, fain and fleas- 
ure. It is for them alone to point out what we ought to do, as well as to 
determine what we shall do,” “The frmcifle of utility recognises this- 
subjection,” he goes on, “and assumes it for the foundation of that system,, 
the object of which is to rear the fabric of felicity by the hands of reason 
and of law.” Though Bentham was a lawyer, he saw that a part of the 
work of the principle of utility lay not in law but in education. Pain and 
pleasure are produced by the operation of the laws of nature; to teachi 
man what those laws are is the function of education. Law, in the legal', 
sense, however, is the artificial production of pain and pleasure by the legis- 
lator j since pain is an evil, it is important that he should never produce it 
except to provide an overplus of pleasure. For the most part the legislator- 
must produce pain, because his stock of reward is very small. Money, for- 
example, is the product of labor (i. e, pain) and to give money to one-, 
man it must be taken from another, who suffers the double pain of labor* 
and of deprivation. There may be an overplus of happiness produced by* 
the transaction, but it certainly cannot be assumed to be generally the case.. 

With private ethics, involving such actions as do not affect others, the: 
legislator has nothing to do. Any other action calls for his scrutiny. Before: 
he can judge, he must have some way of measuring pains and pleasures.. 
Now, as Bentham admitted in his analysis of pain and pleasure into four- 
teen simple pleasures and twelve simple pains, some pleasures are incom- 
mensurable, But what he was convinced of was that enough of the pleas-* 
ures and pain could be measured to give a legislator a rational basis for* 
deciding whether or not to prohibit an act. 

In so believing, Bentham was more scientific than most of his critics,', 
including John Stuart Mill. No physicist will pretend to tell us the exa«t' 
length of an iron rod. His first question will be “For what purpose do* 
you want the measurement?” After he knows that, he has various methods; 
of defining the limits mthin which one will find the two ends of the; 

^^Works,l,u 
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rod. A blacksmith needs one method, a bridge engineer another, the 
maker of a Johansson gauge another, and the Bureau of Standards an- 
other. A blacksmith with a wooden foot rule is better off than a black- 
smith going by intuition. “The Thermometer,” said Bentham, “is the 
instrument for measuring the heat of the weather j the Barometer the 
instrument for measuring the pressure of the Air. Those who are not 
satisfied with the accuracy of those instruments must find out others that 
shall be more accurate, or bid adieu to Natural Philosophy.” To insist 
that legislation cannot be scientific would be very well if it meant that no 
more laws would be made. But to refuse an instrument of measurement, 
however defective, when one is preparing to deal out pains with a free 
hand, is as if a bridge engineer, disillusioned because even the physicist 
cannot tell him the exact length of his beams, should throw away his ad- 
mittedly defective tapes and drafting board and still try to build the 
bridge. 

Some moralists, both in Bentham’s own time and since, have objected 
to Bentham’s use of pleasure and pain as units of measurement in relation 
to something that they consider to be of a different order altogether, that 
is to say, goodness or virtue. Such things as virtue or knowledge or justice 
or simply the good are maintained to be good in themselves, whether 
they produce pleasure or not. These moralists present us with pictures of 
the virtuous man, doggedly doing h’is duty while the pleasure-loving 
hedonist flits irresponsibly from one delight to another. The implication 
seems to be that happiness is easy enough to achieve if man is base enough 
to pursue it, but that the nobler man will insist on pursuing nobler aims. 
For example, the acquisition of knowledge is painful, but knowledge is 
good. Virtue is painful, becaxise it means training the body to abstain 
from base pleasures, but virtue is a good. Justice, too, is a good, in spite 
of the fact that justice consists in allotting pains to the vicious and pleas- 
ures to the virtuous. It would injure our sense of justice to see the vir- 
tuous unhappy and the vicious happy. 

Obviously, by fleasure such writers mean always the pleasures of sense, 
considered in the crudest form. So considered, utilitarianism might well 
be called, in Carlyle’s phrase, “the philosophy of pig’s-wash.” But any 
examination of Bentham’s real scale of values makes such a concept of 
pleasure absurd. The pleasures of sense make up exactly one title in Ben- 
tham’s list of fourteen. 

Let us examine four words to be found in the writings of virtually any 
Everett, The Education of lercnv) Bentham (1931), p. 36. 
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Moralist, the words virtue, justice, knowledge, and pleasure. Three of 
them, •plemre^ virtue, aud knowledge, seem to ^ necessary to any system 
of morals. Let us assume, for the moment, that they all refer to different 
things, that they are not symbols representing the same idea. 

We see that -pleasure, then, is in a very curious status, indeed. It is 
separate from virtue, that is, from those things which are manlike 
(man=vir) as opposed to those which belong to the lower animals. 
Pleas we must then include nothing which could not be equally enjoyed 
by a pig or (to take what is perhaps a nobler animal) a horse. It is likewise 
separated from knowledge, so that presumably it must be lower even 
than the kind of enjoyment a trained animal sometimes shows in the 
possession of a certain skill, ‘^now how” is probably inferior as knowl- 
edge to abstraction, but it is knowledge. 

This really seems, if carried out rigidly, to limit pure pleasure to the 
capacity of a bit of palpitating protoplasm. Lacking reason, lacking any 
manlike awarenesses of cause and result, of time or of consequence, our 
bit of protoplasm could enjoy pleasure unalloyed by either virtue or 
knowledge, Does anyone really think that that was what Bentham was 
talking about when he set up pleasure as the “sovereign master” of man’s 
life on earth? 

Bentham, of course, by pleasure never meant anything so paltry and 
inadequate. He listed jourteen simple pleasures, and those fourteen in- 
clude, it seems to me, all that is ordinarily meant by virtue, knowledge, 
!UkI pleasure; they indude what the Romans meant by bomm, and what 
Kant meant by both das Wohl (well-being) and das Gute (the good), 
;is far as the latter idea can be made intelligible. The fourteen pleasures 
lire those of sense, of wealth, of amity, of skill, of good name, of power, 
of piety, of benevolence, of malevolence, of memory, of imagination, of 
expectation, of association, and of relief. 

2 , What is left of an awareness of knowledge when we have sub- 
tracted the pleasures of memory, of association, of expectation, of imag- 
ination, and of power? Bentham was too good a dassidst to forget that 
Memoiy was the mother of the Muses, who rule over subject matters as 
disparate as history and astronomy. And if knowledge is power, it is surely 
entitled to the pleasures of power. 

Virtue is a somewhat more difficult concept. But if one subtracts the 
pleasures of amity, of good name, of assodation, of imagination, of 
lieiievoleiicc, and of piety from the concept of virtue, there doesn’t seem 
(!• lie much of it left except a purposeless and meaningless ascetidsm, i. e. 
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“This is painful and therefore must be virtuous.” Even in that situation 
one might be said to be enjoying the pleasure of malevolence or of a sense 
of power. 

4. Our fourth good is jifstice, which may be defined as the state of af- 
fairs in a world where pleasure is allocated to the virtuous. It is this 
allocation which is really at the base of Bentham’s whole attempt to set 
up a scale of values among the pleasures. For the most part, since our 
definition of virtue is that which satisfies the specially manlike desires 
rather than the desires of pigs or of amoebae, the process of allocating 
pleasure to the virtuous will be largely automatic. We accept tiresome 
and painful civic responsibilities, partly to enjoy the pleasure of a good 
name among our fellows, partly out of a sense of the pleasures of amity, 
but much more largely out of the pleasures of benevolence. We are so 
made that we enjoy seeing other people benefited. It would be a foolish 
commonwealth which trusted too much to the stimulus of that kind of 
pleasure. It would be equally as foolish not to take it into account as one 
of the fourteen pleasures. A hard job well done brings a pleasure of which 
no stupidity or injustice on the part of others can defraud one. It is a 
more virtuous action: it is a better pleasure. 

One modern writer ** has actually proposed that we consider two uni- 
verses, each equally full of pleasure and pain, and of virtue and vice. In 
one the virtuous have aU the pain and the vicious the pleasure} in the other 
the vicious have all the pain, and the virtuous the pleasure. Surely the 
last, he says, is the better universe. This is nearly the same thing as asking 
us to contemplate two spheres which are exactly alike, except that one of 
them is a cube. One cannot construct, even in imagination, a universe 
where knowledge and virtue lead inevitably to an overplus of pain, and 
where vice produces consistently an overplus of happiness, any more than 
we can conceive a sphere with six equilateral sides. 

Probably the point which leads to confusion is the same that led to much 
discussion in the Book of Job. Evil does happen to good men. That is, in 
a world of forces indifferent to men’s aspirations, time and chance strike 
down both virtuous and vicious. But let us look for a moment at a small 
actual world, a boat adrift in the South Atlantic with two men aboard, one 
who possesses knowledge and virtue, one who does not. Which will be 
the happier? Is it no pleasure, the power to measure the angle of the sun 
and lay a path across the waters, to shape a mast and sail and to make a 
landfall after long privation? Pain and catastrophe are involved in the 

Sir William David Robs, TAe RigAt and tAa Good (Oxford, 1930) . 
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fate of all human beings, but the man of virtue and knowledge can some- 
times transform suffering into art, and at the worst can face the intolerable 
with inner resources unknown to the vicious. That is what we mean by the 
words virtue and vice, if we follow Bentham In thinking that man is 
governed by the pleasures and pains distinctive of man. 

“Pleasures then ajxd the avoidance of pains,” Bentham maintained, 
“are the ends which the legislator has in view; it behoves him therefore 
to understand their value , — Pleasures and pains are the instruments he 
has to work with: it behoves him therefore to understand their force.” To 
learn the dimensions of value of a pleasure or pain he thought there were 
seven important circumstances to be conadered: i. its intensity; 2, its 
duration; 3. its certainty or uncertainty; 4. its propinquity or remote- 
ness; 5. its fecundity, or the chance it has of being followed by sensations 
of the same kind; 6. its purity; and 7. its extent, or the number of persons 
who are affected by it.” With memories of the “barbara, celerent, 
darii” which the Schoolmen used to name types of syllogisms, he even 
composed a bit of mnemonic doggerel: 

Intense, long, certain, speedy, fruitful, pure — 

Such marks in pleasures and in pains endure. 

Such pleasures seek if private be thy end: 

If it be public, wide let them extend. 

Such pains avoid, whatever be thy view; 

If pains must come, let them extend to few. 

Considered as instruments ser\dng to give binding force to any law or 
rule of conduct, the pleasures and pains may be grouped under the head 
oi sanctions, Bentham was not satisfied, however, with Justinian’s “Legum 
'eas partes quibus poenas constituimus adversus eos qui contra leges 
fecerint, sanctiones vocamus,” and classified the sanctions as four in 
number; i. The physical; a, the political; 3. the moral or popular; and 
4. the religious.®® An act may be punished by the operation of only one 
of the sanctions, or it may involve any number. If a Mohammedan gets 
drunk, the physical sanction operates if he suffers headache; the political 
operates if the judge orders him bastinadoed; the moral sanction operates 
if his neighbors refuse to do business with him from a feeling of disap- 
proval; and the religious sanction operates if he suffers from fear of 

Works, I, 16. 

SI We call sanctions those parts of the law which mete out punishment against 
those who break the laws. 

“Prorfe,l,4S3ff- 
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punishment in the nesct life on account of the Kot’an^s prohibition of 
alcohol. 

Naturally enough, these broad principles were not sufficient to serve aS 
a guide to the legislator. Bentham went on to consider in detail the “cir-* 
cumstances influencing sensibility” in different individuals, and the nature 
of ^^human actions in general,” every act to be considered not only in 
itself, but in relation to the circumstances, the intentionality, and the con- 
sciousness that may have accompanied it. The question of motives is 
inquired into, and a catalogue made of the motives corresponding to the 
previously classified pleasures and pains. Both in the chapter on “motives” 
and in that on “human dispositions in general,” Bentham insists that no 
motive or disposition is good or bad in itself, but only to be judged so in 
relation to consequences. These natwd consequences bring us to the ques- 
tion of punishment, which as he says, “is an arHficid consequence, annexed 
by political authority to an offensive act” He goes on accordingly, to 
cieal with cases unmeet for punishment, with the proportion between 
punishments and offences, with the properties to be given to a lot of 
punishment, and finally to an elaborate classification of offences. 

Fairly early in the chapter on “The Division of Offences” he is some- 
what embarrassed by the fact that he is using words like rights^ 

'possession^ and property without definition. In a note added on publica- 
tion he explains, “That the exposition of the words power and right must, 
in order to be correct, enter into a great variety of details, may be pres- 
ently made appear. One branch of the system of rights and powers, and 
but one, are those of which property is composed: to be correct, then, It 
must, among other things, be applicable to the whole tribe of modifica- 
tions of which property is susceptible . . . this labour, uninviting as it 
was, I have accordingly undergone: but the result of it, as may well be 
imagined, seemed too voluminous and minute to be exhibited in an out- 
line like the present. Happily it is not necessary, except for the scientific 
purpose of arrangement, to the understanding of anything that need be 
said on the penal branch of the art of legislation, In a word which should 
treat of the civil branch of that art, it would find its proper place: and in 
such a work, if conducted upon the plan of the present one, it would be 
indispensable.” 

Indispensable or not, the public never saw this part of the present work. 
Perhaps a brief account of the history of the Bentham MSS will explain 
why. When Bentham died in 183a at the age of eighty-four, he left his 

io6«. 
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manuscripts and the task of producing a complete edition of his works, 
not to John Stuart Mill, who had so brilliantly edited the five volumes of 
the Rationdo of Judicial Evidence^ but to John Bowring, who had in 
some way wriggled his way into the old man's esteem, much to the dis- 
gust of James Mill and of John Stuart Mill, Bowring was a Unitarian 
clergyman, but he had large ambitions (which in the end he realized, 
dying at last in the odor of knighthood, conferred for his military services 
in the Opium War with China). Having used Bentham as a convenient 
stepping stone, for Bentham had made him editor of the Westminster 
RevievO) he must have been appalled at the task confronting him when he 
found himself Bentham's executor. For Bentham’s manuscripts repre- 
sented sixty years of steady work, and the one hundred and seventy- 
three boxes delivered to Bowring contained from three hundred to a 
thousand pages each. Much of the handwriting was almost illegible, and 
much of the text Bowring would not have understood if it had been in 
print. But edit he must, His Works of Jeremy Bentham in twenty-two 
volumes accordingly appeared. Fortunately for him, Bentham had pub- 
lished a good many volumes in his own lifetime. Many of them were 
pamphlets attacking some long-forgotten policy or politician, but they 
filled up space, and in they went, A few hundred pages were gleaned 
from the vast bulk of the MSS, a hasty and inaccurate Life was written, 
and the Works appeared. The mass of the Works was impressive, Ben- 
tham had the reputation of being hard to read in any case, and so the 
matter has stood. Bowring, in time, bequeathed the MSS to University 
College, London, where they still remain. It was not until 1901, when 
Haldvy pointed out how much of value still reimuned in the MSS, that 
any serious examination of the MSS began to be made. 

There were, and still are, in the Bentham MSS more than three thou- 
sand pages of unpublished manuscript on civil law, dealing with such 
matters as property, master and servant, marriage, rights to services, 
contract, etc. Bowring printed only 189 pages on the subject of civil law 
in the entire edition of the Works , and 182 of those pages are simply a 
literal translation of a section of Etienne Dumont’s TraitSs de legislation 
civile et ‘penale,^^ published thirty-six years earlier. It was certainly 

®®See £lie Hdevy, The Grotoih of Philosofhic Radicalim (trans. by Morris), 
N.V.> 1948, pp. 515-21, for an account of the way in which Dumont used and 
modified Bentham’s MSS. Apparently Dumont never saw the MSS of the present 
work, but used materials in Portfolios 29 and 32 of the University College MSS, 
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easier for Bowring to translate Dumont than to struggle with the refrac- 
tory papers of Bentham. 

Dumont, in his time, had battled with the problem, and to good effect. 
He had met Bentham at Lord Shelburne’s in 1788 and had been much 
impressed by his ideas. On learning that Bentham had written at length, 
Dumont offered to translate his work into French and soon found himself 
in possession of a great quantity of manuscript. His account of his experi- 
ence gives a good picture of the task any editor of Bentham must face. 
“The author’s Introduction to the Principles oj Morals and Legislationy* 
he says, “regarded by a small number of enlightened judges as one of 
those original productions which form an epoch and a revolution in 
science, in spite of its philosophical merit, and perhaps on account of that 
merit, produced no sensation, and remained almost unknown to the pub- 
lic,-— though in England, more than elsewhere, a useful book may come 
into notice, though it does not happen to be easy and agreeable. In using 
many chapters of that work to form the General Principles of Legisl(h 
tion, I have endeavoui'ed to avoid what prevented its success, — forms too 
scientific, sub-divisions too much multiplied, analysis too abstract. I have 
translated not the words, but the ideas 5 I have sometimes made an 
abridgment, and at others a commentary. . - . 

“Upon considering how much this enterprise, which I thought to con- 
fine to two or three volumes, has extended by degrees, and what a vast 
career I have run through, I regret that the labour has not fallen into 
abler hands 3 yet I am encouraged to applaud my perseverance, convinced 
as I am that otherwise these manuscripts would for a long time have rcr 
mained buried in their own bulk, and that the author, always rushing for- 
ward, would never have found the leisui'e noi^ the courage to give himself 
up to the ungrateful labour of a general revision. 

“This ardour to produce, and this indifference to publication 5 this 
perseverance in the severest labours 5 and this disposition to abandon his 
work at the moment of completion, presents a singularity which needs to 
be explained, 

“As soon as Bentham had discovered the great divisions, the great 
classifications of laws, he embraced legislation as a whole, and formed the 
vast project of treating it in all its parts. He considered it not as com- 
posed of detached worb, but as forming a single work. He had before 
his eyes the general chart of the science, and after that model he framed 
particular charts of all its departments. Hence it follows that the most 
striking peculiarity of his writings is their perfect correspondence. I have 
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found the earlier ones full of references to works which were merely 
projected, but of which the (^visions, the forms, the principal ideas, 
existed already in separate tables. It is thus that, having subjected all his 
materials to a general plan, each branch of legislation occupies its appro- 
priate place, and none is to be found under two divisions. This order 
necessarily supposes an author who has for a long time considered his 
subject in all its relations; who masters the whole of it; and who is not 
influenced by a puerile impatience for renown. 

“I have seen him suspend a work almost finished, and compose a new 
one, only to assure himself of the truth of a single proposition which 
seemed to be doubtful. A problem in finance has carried him through the 
whole of political economy. Some questions of procedure obliged him to 
interrupt his principal work till he had treated of jucheial organization. 
This preparatory labour, this labour in the mines, is immense. No one can 
form an idea of it except by seeing the manuscripts, the catalogues, the 
synoptical tables in which it is contained. 

‘‘But I am not writing a panegyric. It must be confessed that the care 
of arrangement and correction has few attractions for the genius of 
Bentham. While pushed on by a creative force he feels only the pleasui-e 
of composition; when it becomes necessary to shape, to put in order, to 
finish, he experiences nothing but fatigue. If a work is interrupted the 
evil becomes irreparable; the charm vanishes; disgust succeeds’; and 
passion, once quenched, can only be rekindled by a new object. 

“This same turn of mind has prevented him from taking any part in 
the compilations which I now present to the public. It was rarely that I 
was able to obtain any explanations, or even that aid of which I was abso- 
lutely in need. It cost him too much to suspend the actual course of his 
ideas, and to return again upon old tracks.” 


IV 

Ths Present Work — Analysis 

What, then, is this “indispensable” introduction to a civil code which 
we have before us.? It is, first of all, a continuation of the book published 
in 1789 as the Introduction to the Princi-ples of Morals md Legislation. 
It was not published because the Introduction to the Principles of Morals 

Stienne Dumont, Theory of Legidetion by J, Bentham, trails, by R. Hildreth 
(London, 186+), pp. vi-viii. 
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md Legislation seemed a failure when it appeared, and the “Limits of 
Jurisprudence Defined” is even more diflicult and abstruse. It is a ^dif- 
ficult” book because it involves an analysis of words and phrases com- 
monly used without thinking, and we are so made that it gives us pain to 
pay attention either to what we say or to what we mean when we say it. 
Bentham expended a great deal of time and energy on the work because 
he thought it important and useful. To justify his opinion he wrote a 
final chapter called simply the “Uses of This Work,” and a glance over 
the heads of that chapter will show us what ends its author thought it 
would serve. 

In the first place, it is meant to draw some sort of line between the 
penal and the civil branches of the law. 

In the second place, it furnishes a plan for a complete digest of the 
customary law, not destroying ancient custom, but turning it into real law. 

The customary will thus be destroyed indeed [he said] but how? As the old 
fang in the fable by the pious care of his children was destroyed: by changing a 
life of decrepitude and deformity into a life of strength and beauty. 

In the third place, it gives room for making alterations without incon- 
venience. 

At present [he contended] such is the entanglement, that when a new statute is 
applied it is next to impossible to follow it through and discover the h’mits of its 
influence. , . . To distinguish different things we must give them different 
names: of that which has no name nothing can be said. 

In the fourth place, it will serve to ensure the propriety of laws in 
point of matter — 

to exhibit a clue whereby the legislator may be guided in his endeavours to 
avoid the great imperfections which a body of laws is liable to fall into, weakness 
on the one hand, tyranny and oppressiveness on the other — weakness from 
want of qualifications, tyranny from want of clearness, the one or the other 
as it may happen. . . . To disentangle one law from another, that which 
concerns one class of persons from that which concerns a different class of 
persons, a man must know how to describe them separately: the means of doing 
which it has been one part of the design of this work to afford. 

In the fifth place, it will tend to check the license of interpretation. 

I mean of course what has been distinguished by the name of liberal interpreta- 
tion: that delicate and important branch of judiciary power, the concession of 
which is dangerous, the denial ruinous. . . . Human reason does not seem to 
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be yet far enough advanced to wan'ant our laying tlie discretionary mode of 
interpretation under an absolute prohibition in all cases whatsoever. 

But there might be one expedient, at least, which would serve to guard 
against abuses. 

Let the judge be required wheresoever he determines in the way of liberal inter- 
pretation, to declare openly his having done so: at the same time drawing up tn 
terminh a general provision expressive of the attention he thinks the case re- 
quires, which let him certify to the legislator: and let the alteration so made if 
not negatived by the legislator within sudi a time have the force of law. 

As to the particular case before the judge, it would of course be decided 
so that no man should be left in possession of a clear profit reaped in fraud 
of the old law. 

In the sixth place, it will facilitate a comparison between the laws of 
different nations, each of which is now a labyrinth on a different plan 
from that of any other nation, with no clue to whatever of common struc- 
ture they may possess. Even the most scholarly of jurists have paid too 
much attention to authority and not enough to reason. 

In the year 1727 [Bentham commented] 1162 years after the death of 
Justinian, Heineccius Heince, a Dutch civilian lawyer, published a digest of the 
compilations of that Emperor reduced to the order of the Pandects. In the year 
1767, 40 years after, Beyer, a German lawyer of Ulm, published a digest of 
the same compilation reduced to the order of the Institutes. Sad proof of the 
slow growth of human reason ! that after an interval of so many hundred years 
no better idea should have been devised than that of copying, following the ideas 
of a sovereign who for the purpose of pointing out to the subject the base of his 
duty has laid before him two different arrangements of the same matter al- 
together unconnected and incommensurable. 

In the seventh place, it .will fadlitate the teaching of jurisprudence to 
beginners, so that, in Benfham’s words: 

the method of teaching the art of legislation may be improved, or rather that 
such a method may be invented. ... It is thus that in time the labours of the 
legislator may make room for the judgment and industry of the Professor; and 
the fruit of Invention be made the subject of Science. 

To achieve these results, one must show what are the sources of a law, 
that is, in what way it is related to the will and to the power of the sov- 
ereign who issues it He must show what the ends are which the law in- 
tends to effect, and must weigh with care the possible unintended results. 
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He must show what things and 'persons are subjects of the law and what 
are not; what acts the law takes for its objects, since law must be either a 
command or a permission; and he must show what aspects of command 
or permission the law may bear toward these acts. He must show on what 
the law depends for its Jorce, for its expression, and for its completeness. 
When he has done all this in detail, he will have made an introduction to 
a code of laws. 

Following this course, then, Bentham first wrote a chapter to act as 
transition from the printed but incomplete Introduction to the Principles 
of Morals and Legislation. In this chapter he showed that there is no such 
thing as a law that is civil and not penal, nor one that is penal and not civil. 

In every law [he asserted flatly] must be comprised two things: I. a specifica- 
tion of the cases in which punishment is to attach ; 2. a spedfication of the 
punishment itself: without punishment, no such thing as law: without a motive, 
no such tiling as action. 

True it is, that in law as it is usually written, the reference to punishment 
is tacit rather than explicit. A book on wills may say little about punish- 
ment. But the whole point of the various ceremonies used is to give other 
persons to understand that you way act in a certain way toward certain 
property ( left you by will) , and that they ai-e to be punished if they act so 
toward it, or if they attempt to interfere with you in your use. So in con- 
stitutional law. 

Are you a King? a Judge? a General? then upon your commanding me to do 
so and so, in case of my not obeying I am liable to be punished for it: Are you 
not a King? a Judge? a General? then in case of your commanding me to do 
so and so as if you were, I am not liable to bo punished for disobedience: but 
you perhaps are liable to be punished for your presumption. 

In order to make positions like these square with the ordinary lan- 
guage, Bentham finds it necessary to go into great detail, in an inserted 
chapter called ‘‘Analysis and Exposition,” to explain a group of “fictitious 
entities” which common language naively treats as realities. 

Power, right, prohibition, duty, obligation, burthen, immunity, exemption, 
privilege, property, security, liberty — all these [he says] with a multitude of 
others that might be named, are so many fictitious entities which the law upon 
one occasion or another is spoken of in common speech as creating or dispos- 
ing of. 

He then proceeds in a dozen lines to give what might serve as an outline 
of the whole book, 
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Would a man know what it is that the law really does in any case, and in what 
condition it leaves the parties tliat are concerned? He mnst know in such case 
the acts it takes into contemplation, and the aspect which it bears to them. He 
m\ist know who the persons, and what die things, if any, which are in question: 
what the acts are of those persons, whether for their termination they look to 
other persons or to things; and in what circumstances if in any the act is pro- 
hibited or permitted, commanded or left uncommanded, Knowing thus much 
[he concludes] wc shall have ideas to our words; not knowing it, we shall have 
none. 

It follows, then, that Bentham^s method is to resolve the words com- 
monly used into those representing real entities or ideas copied immedi- 
ately from the impressions made by real entities. In treating the division 
of offences (chapter xvi of the Introduction to Princifles of Morals and 
Legislation) he had insisted that the division of offences was^ in fact the 
division of the whole law, so that a complete analysis of all the offences* 
that can be treated includes a complete account of everything that can be 
done in the way of law. Here he continues that train of reasoning, ob- 
serving 

In giving an explanation then of the several fictitious entities, our plan will be 
to go over the several heads of delinquency, state tlie operation which the law 
performs in creating the offence, and so exhibit the fictitioiis ejitity which is the 
result. 

He begins by taking as a fictitious entity the sacred word liberty y partly 
because to some it seems to have nothing to do with law, partly because 
it enables him to start with a picture of society on its first day of creation. 

As yet there is no law in the land. The legislator hath not yet entered upon his 
office. As yet he hath neither commanded nor prohibited any act. As yet all acts 
therefore are free: all persons as against the law are at liberty. Restraint, con- 
straint, compulsion, duty, obligation, those species I mean of each which issue 
from the law are things unknown. . . . This is the first day of the political 
creation: the state is without form and void. 

So it seems that you and I and everyone are at liberty as far as the law 
is concerned. But your neighbor ties you to a tree so that he can carry off 
a deer that you have killed. Liberty seems to be a not entirely unmixed 
blessing. At this point the legislator steps in and acts in your behalf. He 
must either command or prohibit j for there is nothing else he can do. 
When he prohibits your neighbor’s act and commands him to unbind you, 
you say, in the common phrase, that he has restored your liberty. Actually 
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he has done something quite different — ^he has coerced your neighbor. In 
shortj when most of us speak of liberty y what we mean is security — and 
security is the work of law, coercing those who would interfere with or 
injui'e those whom it means to favor. 

But we have forgotten the deer. The wrongdoer must be coerced also 
into giving back your property. Property is an interesting idea^ too. It is 
a fictitious entity seeming to have some connection with possession, and 
possession itself proves to be a fictitious entity. On the whole, it seems to 
be neither more nor less than a ground of expectation. 

The situation is purely ideal [says Bentham of possession] no one image, no one 
painting can in any case express it. . . , Vicinity, contact, act of handling . , . 
nothing of that sort will come up to the idea: all those are but single cases out 
of a thousand: a handkerchief which is in the East Indies may be mine, of the 
number of my possessions; the handkerchief which is in my hand may be not 
mine but yours of whom I have borrowed it, and to whom I am going to return 
it Different persons in different places may to different purposes be in possession 
of the same thing : one as carrying it, another as watching it, a third as using it, 
a fourth as being about to use it, a fifth as being to have the price of it when sold, 
or the benefit of the use made of it when consumed. 

But grounded expectation, the one important thing in possession, is really 
one aspect of security, the work of law. We expect to act in certain ways 
toward an object because the legislator has given us permission to act in 
that way, at the same time forbidding all others to act so or to interfere 
with us. If we are in this highly privileged situation, we may say that we 
own the property in question. 

Bentham was well aware that so blunt a handling of the institution of 
property would bring an outcry from the ^‘natural rights” philosophers 
as well as from the majority of jurists, but he stood his ground. 

The error [of natural rights] ... is by no means an innocent one [he 
maintained] . From speculation it creeps into practice, producing obstlnancy, ill 
humour, blindness, turbulence, and in the end disobedience to law. 

And he proceeded to a burlesque paraphrase of the natural rights ad- 
vocate: 

The right I have to my property, to my possessions is derived from physical, 
from natural acts; being derived from natural acts it is a natural right: being 
derived from nature it is not derived from law: its origin, its existence was 
antecedent to law : for nature existed before law. Being antecedent to law, it 
was not ci-eated by law; not being created by law it cannot be taken away by 
law. Law was instituted to protect a man in the enjoyment of such his rights, 
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not to deprive him of them, or of any part of them: these rights like all other 
Jtatural rights are Se'icred and indefeasible. So far as it protects him accordingly, 
it is conformable to natural justice: so far as it deprives him of such his rights 
or any part of them it is repugnant to natural justice. Laws conformable to 
natural justice are valid, and ought to be observed : laws repugnant to natural 
justice are ipso facto void, and instead of being observed ought to he resisted. 
Those who make them are tyrants, those who attempt to enforce them are the 
tools of tyrants: both the one and the other ought to be resisted, made war upon 
and destroyed. ... Of rights thus self-evident the existence requires not to 
be proved but only to be declared: to prove it is impossible because the demon- 
stration of that which is self-evident is impossible: to doubt of it argues of want 
of sense: to express a doubt of it argues not only a want of sense but a want of 
honesty. 

All this talk about nature, natural rights, natural justice and injustice 
[Bentham sums up in answer] proves two things and two things only, the heat 
of the passions, and the darkness of the understanding. ... It is reproach in 
the garb of argument, reproach and nothing else; for when you have taken 
away the idea of reproach, you have taken away all there is of it. 

We need not follow Bentham through his own detailed analysis of 
what property is, the “investitive events” which clothe a man with owner- 
ship, so to speak, or the “divestitive events” involved in the transfer of 
ownership. It may be enough to say that whoever does follow him 
through the analysis will afterwards find loose talk about the various 
“fictitious entities” hard to bear. 

The next chapter, “Of a Law and Its Parts ” begins with a definition. 
It is with that definition, its meaning and its implications that the rest of 
the book concerns itself. 

A law may be defined [says Bentham] as an assemblage of signs declarative 
of a volition conceived or adopted by the sovereign in a state, concerning the 
conduct to be observed in a certain case by a certain person or class of persons, 
who in the case in question are or are supposed to be subject to his power; such 
volition trusting for its accomplishment to the expectation of certain events 
which it is intended such declaration should upon occasion be a means of 
bringing to pass, and the prospect of which it is intended should act as a motive 
upon those whose conduct is in question. 

This, it is clear, is a far more comprehensive concept than is usually asso- 
ciated with the word “law.” In fact, as Bentham explains: 

Under the term “law” then if this definition be admitted of, we must indude 
a judicial order, a military or any other kind of executive order, or even the 
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most trivial and momentary order of the domestic kind, so it be not illegal: 
that is, so as the issuing of it be not forbidden by some other law. 

In short, though legislation is the making of laws, and the legislator is 
a lawmaker, so too are many other people. 

In the chapter on the “Source of a Law,’’ we see who those people are, 
and why it is that what they make is law. 

By a sovereign I mean [says Bentham] any person or assemblage of persons to 
whose will a whole political community are (no matter on what account) 
supposed to be in a disposition to pay obedience : and that in preference to the 
will of any other person. 

Any mandate from other sources, backed with motives of a coercive kind, 
is not a law, but an illegal mandate. But this qualification seems at first 
glance to be contradicted by another observation to the effect that 

in point of fact a man is subject to any and to eveiy sovereign who can make him 
suffer: whether it be in person (that is, in body or in mind), in reputation, in 
property, or in condition. 

The seeming contradiction is resolved, however, when we observe that 
the will or mandate of the true sovereign is his dther by original con- 
ception or by adoftion. Now, as Bentham has already made clear, the 
lawmaker must either command or prohibit, or do nothing. But doing 
nothing has Its effects as well as commanding or prohibiting. In Ben- 
tham’s phrase, a non-command is a permission. Has a man a legal right 
to beat his wife? If the sovereign has not prohibited it (that is, if the 
judge will not punish in the case), he has. The will of the husband is in 
that case adopted by the sovereign, for in all these matters we can under- 
stand the will of the sovereign only by the signs he gives us. 

Such a state of affairs is likely to be satisfactory, however, only to those 
who are so strong that they can, if left alone, enforce their own will by 
their own power, or in Bentham’s phrase, by their power of “contrecta- 
tion,” Presumably, from the standpoint of the man of property, an ideal 
legal system would be one where the sovereign prohibited everyone else 
from meddling with the owner’s use of his property, and at the same 
time left the owner free to coerce anybody whom he could make “suffer 
in person, in reputation, in property, or in condition” in order to enforce 
his own mandates. 

For those whose power of contrectation is limited, a more specific adop- 
tion of their mandates is necessary by the sovereign. 
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Take any mandate whatsoever, either it is of the number of those which he 
allows or it is not: there is no medium: if it is, it is his j by adoption at least, if not 
by original conception: if not, it is illegal, and the issuing it an offence. Trivial 
or important makes no difference: if the former are not his, then neither are 
the latter. The mandates of the master, the father, the husband, tlie guardian, 
are all of them mandates of the sovereign: if not, then neither are those of the 
general or of the judge. Not a cook is bid to dress a dinner, a nurse to feed a 
child, an usher to whip a school boy, an executioner to hang a thief, an officer 
to drive the enemy from a post, but it is by his orders. If anyone should find a 
difficulty in conceiving this, he has only to suppose the several mandates in 
question to meet with resistance: in one case as well as in another the business 
of enforcing them must rest ultimately with the sovereign. To deny it is as 
much as to say that it is God Almighty indeed that keeps up the race of elephants, 
but it is somebody else that keeps up the race of mites. 

It is by adoption, too, that the sovereign gives binding force to cove- 
nants. 

It is in this very way [says Bentham] that conveyances and covenants acquire 
all the validity they can possess, all the connection they have with the System 
of the laws: adopted by the sovereign, they arc converted into mandates. If you 
give your coat to a man, and the gift is valid, and nobody dse has a right to 
meddle with your coat, it is because a mandate subsists on the part of the 
sovereign, commanding all persons whatever to refrain from meddling with it, 
he to whom you gave it alone excepted, upon the event of your declaring such 
to be your pleasure. 

Now for the sovereign to favor one man at the expense of the rest of 
the world, he must have some eni in view. Sometimes this end is the 
personal gratification of the sovereign, but in modern states, where the 
sovereignty is usually widely distributed, the desired end can hardly be 
anything else than utility, the production of more happiness than unhappi- 
ness in the community. The privileged' position of the property owner 
served utility, as Bentham thought, because the expectation each indi- 
vidual had of enjoying the fruit of his labor caused him to undergo the 
pain of labor and thereby produce consumable goods, which goods, dis- 
tributed through the community, more than made up for the pain suf- 
fered from leg^ coercion. 

The spedfic end of each la^ or mandate will be, of course, to prevent 
spedfic mischiefs. In fact, an exhaustive cafalogue of offences would by 
implication state the ends desired by the whole body of the laws, 
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Offences are classed [Benlham says] according to the nature of the misclnefs, 
negative as well as positive, which it is their tendency to produce. But to create 
an offence is to make a law: the offence being given, the law is thereby given. 
Moreover, the mischief of the offence exhibits the end of the law, not in its 
natural situation indeed but as it were in an inverted posture, by the rule of 
contraries: the end of the law being not the mischief itself, but the good which 
consists in the prevention of that mischief. By classing offences then according 
to their mischiefs, laws have already been classed according to their ends: so 
that in giving an analysis of offences, we have given, as far as it has gone, an 
analysis of legal ends. 

We next come to the subjects and the objects of a law, two words some- 
what arbitrarily chosen, as Bentham admits. By subjects he means the 
persons and things to which a law may have relation; by objects he means 
the acts toward which the law turns its attention. 

Every individual act that imparts motion [he explains] must have a subject 
in which it begins, subjects through which it makes its progress, and a subject in 
which it terminates: and yet it is seldom that the name by which it is known 
brings the particulars of its progress at all to view. 

Obviously, then, before we attempt to analyze acts and the law's rela- 
tion to them, we need to consider persons and things, the subjects of the 
law. 

Either may come under the notice of the law in each of two capacities: as agents 
or as patients: as beings in which the act or motion which is the object of the 
law in question may have its commencement, or as those through which it 
makes its progress, or in which it has its termination. In the former case they 
may be termed the agible^ in the latter, the fasstble subjects of the law. A 
person for example may be the striker or the party struck: a thing may be the 
thing destroyed or the instrument of destruction. 

Persons and things are defined quite simply. 

Things considered as such have none but physical properties: persons have 
mental as well as physical: that is, they have the faculty of sensation, (I mean 
that of experiencing pain and pleasure), that of perception, I mean perception 
as distinct from pain and pleasure, and volition. ... In a thing then in which 
an act is considered as having its termination, it can only have produced physical 
effects, viz : motions or quiescent situations; but in a person it may have produced 
volitions, perceptions or sensations. 

The effects of an act which consist of sensations^ Bentham terms its fatho- 
logical effects. These pathological effects, being either of a pleasurable or 
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painful kind, will determine what the legislator shall do in the situation. 

Now since every thing or person mentioned in a law may be said to be 
in a sense its subjects, for the law certainly beai-s some relation to them, 

Analysis of an Act 
An Act — Object of the Law 

Be^nnmg Progress Termination 

physical, or pathological 
or both 

Direction Subject ^ Subject ^ Subject 

Agible Passible Passible 

it is necessary to distinguish between the direa subjects of the laWj re- 
ferred to above, and its mdirect subjects. And in this respect, a careless 
attention to language may easily mislead us. 

A law lays a tax, suppose, uf^on corn : from this expression we might naturally 
enough be led to think that corn was among the direct subjects of the law* Upon 
examination however we shall find the contraiy to be the case. The object of 
such a law is not any act which either in its termination or in any part of its 
progress has anything to do with com. The only tise which there is in mention- 
ing the word com^ is to mark the occasion on which a certain act, an act that 
has nothing, physically speaking, to do with corn, shall be performed, viz: the 
act of paying no matter to whom nor how a certain sum of money. 

A tax, we see, like every other action of the sovereign, is either a com- 
mand or it is nothing. Commands are not issued to corn or to the fifteenth 
of March, but to beings motivated by pdn and pleasure, commanding or 
prohibiting cert^n acts. 

The “Objects of a Law/^ as has been said, are the acts to which it turns 
its attention. Acts are distinguished from acts which in other respects are 
of the same name by the specifying of circumstances in which they differ. 
Circumstances which serve to mark these differences Bentham calls sfecijh 
cants those which do not, msfecifiemt. 

Suppose the law to say — ^^let no man steal anything, knowing that he has no 
tide to it': the words ‘knowing that he has no title to it* are expressive of a 
circumstance; but of a circumstance which is not specificant: a man can not 
steal anything without knowing that he has no title to it: since if this conscious- 
ness be wanting, the taking is not what is meant by stealing. 
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The words “by night” or “from a dwelling house” are specificant, how- 
ever. Specificant circumstances, in short, reduce a genus to a species. In 
relation to the will of the sovereign, circumstances must be examined to 
ascertain the distinction between a conditional and an unconditional man- 
date. 

The chapter “Of the Parties Which May Be Affected by a Law” over- 
laps to some extent a previous one on “Subjects of a Law,” but considers 
the matter from a different point of view. There are, according to Ben- 
tham, three parties to be considered as affected by every law. First, there 
is the person or persons bomi by it, those to whom the mandate is di- 
rected, or as they have been called before, the “agible subjects” of the 
law. 

Second, come the parties exposed to suffer by it. 

No law can be made but what it trenches upon liberty: if it stops tliere, it is so 
much evil: if it is good upon the whole, it must be in virtue of something 
that comes after. 

Third, there are the parties favored or intended to be favored by the 
law. To suppose these nonexistent is to suppose the legislator to act with- 
out a motive. As has been said, even Caligula meant to favor Caligula. 

These various relations which may be borne to various parties by the same law 
[Bentham asserted] must all of them be present to a man’s mind before the ti’ue 
nature and influence of it can be understood by him. 

And he goes on to explain why. 

On the circumstance of there being a party whom it binds, a law depends for its 
essence : on the circumstance of there being a party whom it is designed at least 
to favour, it depends for its cause: on both together it depends for the sum total 
of its efficacy: without the last it never exists j without the first it could not so 
much as be conceived. To trace out the mischievous part of its tendency we 
must observe whom it lays under coercion, whom on any other account it 
exposes to suffer: and observe in what respects and to what amount it exffoses 
them to suffer: to trace out the beneficial part of its tendency, we must observe 
whom it favours, and in what respects, and to what amount it favours them. 

Two short chapters follow discussing the extent a law may have in point 
of place and of time. Both ideas fall, it is pointed out, under classifications 
already made. The tract of land or of water over which a law extends in 
a direct manner is included under the idea of the things that are its passi- 
ble subjects, as in a mandate ordering the Thames to be dredged. If it 
extends over a certain area in an indirect way, it is mentioned as a specific 
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cant circumstance, as in a mandate ordering all cygnets found on the 
Thames to be marked as crown property. In like manner Time^ in Ben- 
tham’s words, 

is but one out of an indefinite multitude of specificant circumstances which may 
be made use of to mark out the assemblage of individuals whom it is proposed to 
take for the subjects of the law. 

“The Generality of a Law” is the topic taken up in the next chapter. 

Hitherto [says Bentliam] the common way of dividing laws in relation to this 
head has been into general and particiilar only, as if nothing more ever were 
worth considering in a law than merely the f arsons it related to, and as if it 
could relate to but one set of persons at a time. 

But as we have seen in the previous chapter, every law affects three sets of 
people: the party bound, the party exposed to suffer, and the party fa- 
vored. Probably only domestic mandates of the simplest kind can be 
called •particuloTy in the strict sense of the term. 

Even the lettres de cachet, those privilegia odiosa which are so much felt and so 
much heard of in one country in Europe . . . cannot be deemed particular 
in all points, upon the supposition of their emaning from a sovereign acting as 
such and for the benefit of his people, since upon this supposition the whole 
community is the party whom they are meant to favour. 

The distinctions to be observed between general and particular laws 
are highly important, but their importance lies in the clue which they 
furnish to the complexities of constitutional law. There are many laws 
which are particular ex parte, usually particular as to the party bound, 
but not many of these come direct from the sovereign. They are more 
commonly the work of subordinate power-holders — domestic mandates, 
judicial mandates, military mandates— what in popular speech are called 
not laws but executive orders. Though particular as to the party bound, 
they may be general in other respects. For instance, we may note how 
much generality there is even in a covenant or conveyance. 

Of covenants it is an essential characteristic that the party covenanting and 
consequently the party bound ipo facto by the very covenant itself is always an 
individual or determinate assemblage of individuals. It may be said, no: . . * 
the covenant of a single person is made to bind his Heirs, Executors, Adminis- 
trators and Assigns for ever more: an assemblage of persons altogether un- 
ascertainable and jndeterminate. . , . Now whether a promise is made or 
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no is always a matter of fact: and when it is known to be made by anyone, he 
by whom it is made is always individually known and asceitainable. Moreover 
what is clear enough is that at the time a man makes a promise, his heirs who 
do not exist make no such promise: on his part then there is a covenant, which 
the sovereign by adopting turns into a law of which he the covenanter is the 
agible subject: but on the part of his heirs there is no such covenant: if in con- 
sequence of the act of their ancestor, they are bound, it is not by a covenant that 
they are bound, but by a mandate : by a mandate or recommendation or request 
no matter what it is called, which by being adopted by the sovereign is turned 
into a Liw. 

I covenant for myself and my assigns under a penalty of £5 not to plow up a 
certain meadow which I am about to rent; that is, I promise for my own part 
that I will not so long as it is in my possession, and as concerning my power 
of conveyance I limit it in such manner that were I minded to dispose of the 
meadow to any person, such person could not acquire it without subjecting him- 
self to the same obligation, sanctioned by the same penalty. 

On the other hand, the most general laws issued by the most absolute 
sovereign come under a limitation, and a limitation of the utmost im- 
portance, constitutionally considered. The sovereign makes a general law, 
affecting the whole of an entire class of persons or things. But who is it 
that decides whether any given individual belongs in that class or in an- 
other not affected by the mandate? Whoever he is, he possesses great 
power. This power of aggregating individuals into classes Bentham 
thought so important that he coined a term for it— the accensitive power, 
from accenseo^ to aggregate to a class. From the same root the Romans 
had coined the name of an official, the Censor. 

The accensitive power in personam involves what Bentham had pre- 
viously called the investitive power; the disaccensitive power involves 
the divestitive. Thus the accensitive power with regard to the class of 
persons called husbands belongs to the several parties whose concurrence 
is necessary to the validity of a marriage; the disaccensitive power to 
those who can make a valid divorce. It may be noted from the example 
that the two sets of powers may rest in quite different hands. A jury pos- 
sesses an accensitive power quite different from that of issuing judicial 
mandates when it aggregates a man to the class of delinquents; so does a 
governor who exercises a disaccensitive power in removing him from the 
class of delinquents by executive order. 

The accensitive power in rem is hardly less important, as may be seen 
in relation to coinage. 



EDITOR’S INTRODUCTION 


44 

On the 1st of Jan* 178O1 a shilling contains 95 grains of silver. The King has 
the power of determining what pieces of money shall be understood to belong to 
the class of things called shillings^ 

If this power could be exercised without control 

pecuniary engagements may be annihilated at pleasure; taxes may be levied 
upon the creditors of the public to the amount of almost the whole of what is due 
them. 

The sahie power applied in locum was once used to turn private estates 
into churchyards, for the benefit of clerics, or into forests for the benefit 
of kings. 

Had it not been for the successful struggle of the other estates, the hngdom 
might by this time have consisted of nothing but forests and churchyards. 

Applied ifi actwm and in t&mpusy the accensitive power works in somewhat 
the same way. 

We come now to the most difficult and complex cliapter of all, the 
Aspects of a Law.” Bcntham worked it over several times, and even so 
there are breaks, gaps, and points incompletely treated. It has to do with 
the different kinds of mandates a sovereign may have occasion to make 
concerning the acts which he wishes to influence, or in Bentham’s phrase, 

the aspects or phases which the will of a legislator may be considered as present- 
ing to the objects of the law in virtue of the different volitions, inclinations, or 
wishes, which he may entertain concerning them, and tlie different names 
which may be given, in consequence, to the expression of such wiU. 

Since mandates sometimes modify each other and even seem to clash, 
it may be well to begin by considering the four possible relationships 
which may exist between a manic^te and its ohjecty the act. First we have 
the simplest relationship, or what Bentham calls the frmordid maniatey 
where we have: 


It is decreed that all men shall bear arms. 

One mandate — .i — . ■, ■ one object 

(directed toward) 

If all mandates were like this, there would be no concern over conflict of 
laws. But there are possible three other relationships, to which Bentham 
gives the name of suferventhious mandates. We may diagram them as 
follows; 



EDITOR’S INTRODUCTION 


45 


1 


All men shall 

One mandate ■ - ■ 

All farmers shall 

Another mandate of the same aspect 



bear arms. 
one object 


2 


All men shall bear arms. All convicted criminals shall be forbidden to 
One mandate — ^ one object^ another mandate of different as feet 

3 

attend church services All soldiers shall bear arms. 

Another object ^ ^one rnandate^ ■ - < ^ one object 

Before we can mark out the bearing of these mandates to each other, we 
must examine what a mandate is, and to do that we must analyze the will 
of the legislator. 

His will with regard to a particular act is either decided or undecided, 
If decided, he issues a command or a prohibition, both of which are 
obligative, imperative, coercive. If undecided, his will finds expression 
in a non-command or a permission, both of which are unimperative, uii- 
obligative, uncoercive. So far, so good. But as Bentham slowly worked out 
this logic of the will^ he came to divide the matter up somewhat differ- 
ently, reasoning, it seems to me, something like this: In relation to all the 
possible acts that men can do, the number which the legislator commands 
form but a small proportion of the whole. What is his attitude toward all 
the rest? Logically it can only be called non-command. All those acts he 
must either permit or prohibit, for there is nothing else that he can do. 
The will of the legislator may then be represented as follows: 
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The analysis, then, of the provisions of a law, whether it consist of a 
primordial mandate, a superventitious mandate, or any possible conglom- 
eration of both kinds together, will consist in resolving them into their 
basic elements, each of which will prove to exhibit one of the three aspects 
of which the will is capable, viz., command, prohibition, and permission. 
Whatever in the law is not one of these can be ignored, for it is nothing 
that has to do with a law. 

Applying Bentham’s method of exhaustive analysis, we see that the 
primordial provision is either: 



Thus we see that the product of our analysis is In the end to show what 
part of the law is permission; what part, if a,ny, is prohibition or com- 
mand. With so much in mind, we can determine what acts are offences 
and what are not. As Bentham says, 


When a provision of the law is a command or a prohibition, it ci'eates an offence : 
if a command, it is the non-performance of the act that is the offence ; if a pro- 
hibition, the performance. 

But one thing remains to complete our analysis of what a law is: the 
study of what gives jorce to the law, or the motives it relies on for enabling 
it to produce the effects it aims at. These motives may be either alluring 
or coercive j they involve either reward or fmishment. The stock of re- 
ward is so limited that what may be called imitative or praemiary law 
will occupy small space even in a complete code. Much of what passes for 
reward does so only because people have not thought about the word. To 
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speak of rewarding faithful political hacks is to stress a small parcel of 
reward, of pleasure, and to ignore a lai“ge amount of pain, of punishment, 
to the taxpayer, who suffers the pains of labor, of disappointment, and 
of deprivation. “Command, prohibition, and permission,” says Bentham, 
“all of them point at punishment.” 

A comflete law, then, has two paiis: the directive^ making clear the will 
of the legislator j and the incitative^ addressed to the will of the persons 
spoken to. Thus what we have been calling a primordial mandate is not 
complete, since it is really nothing more than a direeme part, declaring 
the will of the legislator, and a prediction that whoever disobeys will be 
punished. That expression of mil is impotent, and the' prediction is false, 
unless certain subsidiary commands are addressed to judges, sheriffs, 
executioners, and other ofScials. These subsidiary commands cannot stand 
alone, having no meaning except in relation to s6me principal command, 
and they may be called, by analogy, adjective laws j those of the opposite 
description being termed suhstmtive. All laws relative to procedure are 
thus seen to belong to the adjective class. An expression such as “Let the 
judge cause every man that commits murder to be put to death” contains 
both principal law and subsidiary. Brief as it is, it contains the substantive 
law and a number of adjective or subsidiary commands. 

We now turn from the analysis of what a law w, to certain considera- 
tions as to what would make laws better, that is, better designed to serve 
the end which should he in view — utility. 

First, we consider the occasional appendages of a lavOy or what we may 
call remedial ImSy subsidiary to the principal ones. An offence produces 
mischief: such mischief at any given moment is either past, present, or to 
come. 

There are accordingly three courses which the law may take in obviating the 
mischief [says Bentham] ; to make compensation for what is past 5 to cure, that 
IS to put a stop to, what is present; and to guard against what might otherwise 
be to come. 

A law having the first of these purposes for its aim he called compensa- 
me. For the second he coined a vfovdr—catapaustky from the Greek kata 
pauo (to put a stop to) 5 and from meta (subsequently) and phylacto (to 
keep guard), he coined the word metaphylactic to characterize the third 
type of remedial law. 

A second way in which law may be improved is in regard to its expres- 
sion, If a cadi in 'f urkey finds a baker selling bread of short weight and 
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strangles him on the spot, he has made a sort of law forbidding the selling 
of bread short of weight on pain of death. But there are possible better 
ways of expressing that law. The English common law, in Bentham’s 
view, was in little better form. 

Written law [he says] is the law of those who can both speak and write; 
traditionary law, of those who can speak but not write: customary law, of those 
who neither know how to write, nor how to speak. 

But even statute law often fails in point of expression. We may sum- 
marize briefly Benthara’s views on legal composition as saying that the 
three great virtues of legal expression are perspicuity, explicitness, and 
predsion. If the term used to express an idea fails in perspicuity, it is 
because it is either unintelligible or inapposite 3 if it fails in explicitness, it 
is because it is too extensive or is inadequate 5 if it fails in predsion, it is 
ambiguous or equivocal. It is not to be expected that the legislator should 
avoid failm-es in expression until he has learned to keep his eye on the 
real entities affected by his command. 

We now return to the point from which we set out at the beginning 
of the book. Is there any distinction between penal law and civil? or, as it 
is sometimes put, is there any between criminal law and civil? The only 
marks of distinction, according to Bentham, seem to be that crime is con- 
sidered more mischievous than other offences, more odious, and that it is 
treated with great severity by the laws. But the last two marks are results 
of the first, or should be. So that if a utilitarian distinction is to be drawn, 
it will be that offences dealt with by civil law are those whose mischief is 
so limited that a light penalty, barely outweighing the profit of the of- 
fence, is considered adequate. Criminal offences, then, are those whose 
effects are sufficiently far-reaching to justify placing a much heavier pen- 
alty in order to render future offences of the sort unlikely, however mali- 
cious or greedy the prospective offender may be. 

In 'procedure there is one marked difference between civil and penal 
matters— the iime at which the offence may be said to exist. In a penal 
case an offence is alleged to have been committed against a mandate already 
subsisting5 in a civil case, if the judge does his duty, the only offence that 
can come is the failure to obey the mandate of the judge. The judge him- 
self may be guilty of an offence, of course, if he fail to invest with a right 
a plaintiff who has a legal claim to that right. It is to protect citizens from 
such offences by judges that Courts of Appeal exist. In short, in a penal 
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case, the offence comes before the trial j in a civil case, it can only come 
afterwai-ds. But whether civil or penal, it is the idea of an offence and the 
punishment consequent thereon that makes them equally his, “Thus 
inextricably is the penal branch of the Jaw interwoven with the civil,” says 
Bentham, as he approaches the conclusion of the book. 

But before that conclusion, a chapter called “Analysis” recapitulates 
the main heads of matter previously gone over, stressing once again the 
importance of analyzing a fictitious entity, such as right, duty, power, 
property, into the real entities of which it is composed. 

An act is a real entity; a law is another. A duty or obligation is a fictitious entity 
conceived as resulting from the union of the two fomer. ... A right is an- 
other fictitious entity, a kind of secondary fictitious entity, resulting out of a 
duty. . . . Now to possess a fictitious entity, were the matter to rest there, 
would be to possess nothing. 

Yet without these fictitious entities, discourse is impossible, at least above 
the level of savagery. They make up a kind of algebraic notation, whose 
significance is clear only when it has been related to the numerals and 
Integers of arithmetic. They are not to be discarded, but to be understood. 

What is it that every article of law has in common with the rest? It issues com- 
mands and by so doing it creates iuties^ or, what is another word for the same 
thing, obligations. . . . The notion of command leads to that of duty: that of 
duty to that of right; and that of right to that of power. 

If we would know what is a power, a trust, or a property, we must be pre- 
pared to follow it back to its source — ^the real entity of command, and that 
other real entity, pain, which gives force to command. 

When we follow this course, we begin to understand the words we use. 
We see, for example, that a power over things Inevitably gives rise to 
power over persons, if only by duties of abstinence prescribed to themj 
that what is called -protection for one’s person, property, reputation, or 
condition will be found to involve the right to many kinds of services by 
others. 

It may be suggested that to the “Uses” which Bentham foresaw for 
the book one hundred and sixty years ago, at least one more may be added. 
It is as formidable an attack on spedal privilege as was the quo warranto 
of Edward I. Edward asked to be shown the charter by which the owner 
held his land or privlleges5 Bentham asks that privilege be justified by 
utility. And as we have seen, what most people call liberty is a very elab- 
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orate kind of privilege. But of all privileges, the most elaborate and the 
most indebted to law for their existence are those called property rights. 
Let us see how they may be justified by the principle of utility. 

I have dug a well in the desert. It is good that such actions be performed 
— ^they add to human happiness. The law recognizes the utility of my act 
and wishes to encourage such action. It gives me property in the well by 
giving me a power over persons. That is, it prohibits everyone from in- 
terfering with my use of the well, and commands to everyone the duty of 
abstinence from my water except after rendering me such services as I may 
require. It commands the sheriff and his men to arrest and bring into 
court a man stronger than I who refused to abstain from my water or to 
pay me the sum I asked (in commutation of services) for a bucket of 
water. It commands the judge to corroborate my right to such services by 
punishing the offender. Time goes on. Thanks to the services rendered 
me I am able to dig many more wells and to buy others which other men 
have dug. The time comes when over the whole of the desert no man 
may drink save by my permission. Yet so far there has been an increase 
of happiness, there being many wells to quench the travelei-’s thirst where 
once there were few or none. 

If at this point I demand an increase in services rendered, if I raise the 
price of my water, a time will come when the legislator’s command will 
meet with resistance, a time at which the legislator recognizes that he can 
no longer coerce all the rest of the world in favor of mej that, in short, 
my privileged position no longer produces the greatest happiness of the 
greatest number, but that the encouragement offered to labor by my pros- 
perity is more than offset by resentment, unhappiness, and violence. In 
fact, it seems to be true in the world of property no less than in that of 
politics, that in the end government can exist only by the consent of the 
governed. 

In our own time it is even more important to understand the words we 
use in relation to property than it was in the time of Bentham. It is also 
more difficult. We have invented new fictions in relation to money and 
credit, and we have created new fictitious “persons,” in the form of joint- 
stock companies and holding companies. After the war, it will not be easy 
for lawyers to answer the question, Who owns the lands and factories of 
France? to say nothing of the movable property. In fact, unless Bentham’s 
practice is followed, the answer will be so patently absurd as to be politi- 
cally impossible. For when the question is asked, fictitious legal entities 
wiU rise all over Switzerland, Sweden, and Spain and answer, “I do, and 
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here are proofs of proper legal ritual observed at all points in the trans- 
fers.” If we select one and question him, he answers something like this: 
“I am a person of Switzerland, and my directors are Swiss, as required by 
Swiss law. My stockholders, who elect the directors, are many of them 
resident in other countries, perhaps in Germany. My name is the Alpine 
Milk Chocolate Co,, Ltd., but of course I do not make chocolate, since my 
main function is that of a holding company. But I do own three million 
acres of French vineyards and some coal mines in Picardy. I paid cash for 
them to the proprietors in 194.1, and with food as costly as it was then, the 
proprietors were very glad to sell. If you will examine the books of the 
Banque de France, you will find that I was extended a credit of two hun- 
dred milli on francs, and that the credit was secured by foreign exchange. 
Here are all the relevant documents.” 

Faced by this account of events, the Benthamic jurist will proceed, I 
think, in a manner something like the following. “Let us see,” he will say, 
“if we can find any real entities in this hodgepodge; in short, let us see if 
we can pierce to the realities of pain and pleasure. Men undergo the pain 
and privation of labor in making goods. They then are willing to exchange 
some of the goods made for other goods of a different kind which have 
cost other men pain and labor to make. No one would spend the pain 
necessary to produce goods unless the pleasure gained outweighed the 
prin. A convenient counter has been invented to render convenient the 
exchange of surplus goods. These counters constitute one form of money. 
Another kind of money, even more useful in complex exchanges, is cre- 
ated by a promise to deliver labor or goods in the future. So far, the pains, 
actual or future, cancel out, and an overplus of pleasure remains, 

“Neither cash nor credit counters have any value, however, except 
when validated by the sovereign. Foreign exchange has value only be- 
cause the sovereign allows it to enter and to be exchanged freely for the 
currency on which he has set an official value, and if he diooses he may at 
any time refuse to foreign exchange or to foreign goods the right to enter 
at all. But since in genei-al foreign trade, like domestic ti-ade, seems to 
offset one kind of labor by another, and to leave an overplus of pleasui-e, 
the sovereign does not prohibit its entrance, that is to say, he permits its 
use. 

“You speak, however, of a legal ritual without recogniring either the 
importance or the nature of it. A contract is valid, not because it has been 
cast in a certain form, but because the sovereign agrees to enforce it as his 
will if it follows the forms he prescribes. If it transfers the ownership of 
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property, he announces by his acts (through the officers of the courts) that 
he will coerce everyone in the world from acting in a certain way toward 
that pi'operty (the new owner alone excepted), and that if necessary he 
will call on the entire police power and military power of the state to en- 
force his will to that effect. If he wishes to give to aliens that privileged 
position which ownership confei-s, he does so in the interest of interna- 
tional relations, believing such relations to increase the mass of general 
happiness. If he wishes to recognize the Alpine Milk Chocolate Co,, Ltd., 
as a legal person capable of owning French property, he may also do that. 

^^But in yoxar claim, I can see neither law nor equity. There is no law, 
for when the acts described took place, there was no sovereign, and only a 
sovereign can make law. And it is law which validates both currency and 
contracts. Such physical sovereignty as existed in France at that time has 
expired with the German ai-my. There is no equity in your claim, for the 
pieces of paper issued by the Banque de France did not represent either 
an accumulation of past labor expended, or a promise to supply goods 
made with labor at any time in the future. Few sovereigns will lend their 
courts to the collection even of a gambling debt incurred in good faith. 
This court refuses to declare as the will of the sovereign a decree orcating 
an ownership contrary to the principle of utility.” 
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Chapter i: DISTINCTION BETWEEN 
PENAL LAW AND CIVIL 


S O much for private ethics on the one hand and jurisprudence on the 
other, ^ We come now to speak of what is called civil law or luris- 
prudence o n the one hand and penal law or jurisprudence on the 
other: or more properly to the art of legislation in civil matters on the one 
hand, and the art of legislation in penal matters on the other. Between 
these two branches which are so often set in opposition to one another 
where then lies the distinction? Nowhere. They are inextricably inter- 
woven. What individual law is civil and not penal? There is no such thing. 
What law is penal and not civil ? There is no such thing. In every law must 
be comprised two things : i. a specification of the cases in which the pimlsh- 
ment is to attach j 2. a specification of the punishment itself: without pun- 
ishment, ho such thing as law: without a motive no such thing as action. 

The individuation of a law^ I mean the description of that which is to 
be looked upon as neither more nor less than one entire law, is as yet a 
matter altogether unsettled and obscure: nor is this a place for entering 
into those details which would be necessary to clear it up. But be it settled 
anyhow, still it will be equally impossible to draw any precise line between 
the penal branch as shall discriminate effectively what is delivered con- 
cerning the art of treating one of those branches from that of treating the 
other. Let every assemblage of words that forms a sentence and composes 
a part of the body of a law be looked upon as constituting* an entire law: 
the proposition would not be the less true. On this supposition every such 
sentence in which no mention was made of punishment should belong to 
the civil branch of the law: every sentence in which punishment was men- 
tioned, to the penal branch. Would this be admissible? Certainly not. For 
never was there a code called a penal one which did not contain abundance 
of sentences in which there was not thb least mention of such'a thing as 
punishment. 

Is law to be deemed a species of command? and is that to be deemed 
one law which constitutes one command? Neither in this way could wc 
find any distinction between what is called the civil branch and the penal? 

^ [The last chaptei of the biti oducUon to the Piinctfhs of Morals and Lagislaiioi 
discusses the relation between private ethics and jurisprudence.] 
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In this case if every law must have a punishmciU to back it^ part of every 
law would belong to the civil branchj while the othei* part belonged to 
the penal. 

Suppose even a law to which no punishment was annexed by the legis- 
lator j still however a punishment it must have. It might derive it from 
the moral sanction : it might derive it from the religious sanction : but some 
punishment at any rate it must-havej else it would not be a lawj else ob- 
tain obedience: it would not have any of the effect of what is really a law.^ 

In the law itself then there is no such distinction to be met with. What 
distinction there is respects the books that happen to be written on the 
subject of the law. That book belongs to the subject of penal jurispru- 
dence which has most in it about punishment: that book belongs to the 
civil branch which has least in it about punishment itself, and most about 
the cases in which punishment is or is not to be applied. 

The book indeed may be a large bookj it may indeed be of any size, 
and yet be a book of law, and yet not say a syllable in any part of it about 
punishment: still however it has a tacit reference to punishment: else the 
law which it delivers or professes to deliver would be nugatory, and the 
book useless. 

A great book for example is written about Wills: a subject in fact which 
has given birth to many a great book. It says a great deal about the natoe 
of a Will: about the sort of persons who are empowered to make them: 

^ This is so true that there is no such thing as any tolerable significant name for that 
branch of law which is so often spoken of as contra-distinguished from the penal. The 
only word to use for this purpose is the word than which nothing can be more 
inexpressive. The woid civil it must be confessed is put to very hard duty. It is to be 
met with everywhere: and wherever it comes it brings confusion. The word civil 
(civilis) comes from cims the member of a commonwealth or slate or community of 
people such as when the word was first framed were frequently collected together 
within the walls of one city. Cimlls then means belonging to a commonwealth. In what 
respect then does it characterize that branch of the law which is not penal as contia- 
distinguished from that which is? That which is not penal concerns the community, 
true: but does not that which is penal concern the community full as much? Sometimes 
it is used as synonymous to political which in its original signification has precisely 
' the same meaning in Greek as civil has in Latin. Sometimes it is put in opposition to 
political, meaning every branch of the law besides what is meant by the political. 
Sometimes if is put in opposition to ecclesiastical: meaning every branch of law besides 
what is meant by the ecclesiastical. Sometimes it is put to express this law, the whole 
jurisprudence of ancient Rome; Sometimes as much of that jurisprudence as Is adopted 
into the law of this or that modern state. Other senses might undoubtedly be found 
besides these. , 



PENAL AND CIVIL LAW 


about the cases in which these persons may and those in which they may 
not exercise that power: about the different sorts of Wills when made: 
about the number of witnesses which must attest them : about the places 
where they must be registered: about the construction that is to be given 
them, and so on for evermore: all this while without intimating a syllable 
about punishment. Has punishment however no concern in this? If that 
were the case the whole affair would amount to nothing. In fact all tliis is 
of no further use than as it Serves to fix the application of punishment: 
distinguishing the one person who would not be punished in case of his 
meddling with and using that thing in question, from the multitude of 
other persons (amounting in fact to no fewer than all the rest of mankind) 
who would. You claim to be the sole proprietor of yonder house: that is, 
the only person of all mankind who according to the disposition of the 
law, in case of his occupying it would not be liable to punishment. You 
maintain that you are the person named in their behalf by the will of your 
deceased friend: who possessed the house: who was of the number of those 
persons who are allowed to make a will: who was so circumstanced as, to 
have a right to dispose of this house by his will: who made such and sdeh 
a will accordingly in your favor j took care to have it attested by so many 
witnesses, etc. etc. All this is only to give other persons to understand that 
were they to offer :o meddJe with the house they would be punished, and 





to be inflicted tor the breach of them.** Here then are two 


® It is by creating duties and by nothing else that the law can create rights. When 
the law girea you a right, what does it do? it makes me liable to punishment in case of 
my doing any of those acts which would have the effect of disturbing you in the 
exercise of that right. • 
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operations distinguishable in themselves, though for use they must always 
be conjoined. In point of expression it may take more words to perform 
them or it may take fewer. 

After a manner, they may be performed, both of them together in a 
single sentence: in which case they will shew as if in substance they were 
but one. 

“Whosoever stealeth, shall be hanged.” That might do, after a certain 
sort, for a law against Theft. In saying thus much an inexperienced or 
negligent legislator might think he had done enough. In this style ac- 
cordingly were conceived the first crude attempts at legislation.^ But ^hat 
is meant by stealing.? for the ideas meant to be represented by this word 
are certainly not so obvious to present themselves to every man alike with- 
out difficulty or danger of mistake. To explain this sufficiently will at any 
rate take up another sentence: It may take up a paragraph, a page, a 
volume. 

Were a man to put together all that has ever been written in this view, 
it might perhaps take up a multitude of volumes. Suppose a single one: it 
is plain that in this whole volume there need not be a syllable about pun- 
^ ishment. Yet to punishment it must have reference: and before it amounts 
to much as any one single law it must be enjoined with some clause by 
which punishment is appointed. It is a part however of the mass of juris- 
prudence: that which has ^een written with or without authority upon 
the subject of the laws in general. Is it then a part of the penal branch of 
jurisprudence? But it contains not a syllable about punishment. Is it a 
part of the civil branch? But it has a necessaiy reference to punishment, 
without which it would be nugatory and unavailing. Will this necessary 
refereijce then which it has to punishment serve to conjoin it to the penal 
branch? Not sb neither: for the same necessary reference has everything 
that comes under the head of law. A regulation belonging to the constitu- 
tional branch of law has it as much as^any other. What then after all is 
the difference, such as it is, between the penal branch of the law and the 
civil? or rather between" a book "written on the subject of penal law and a 
book written on the subject of dvil law? That book belongs to the penal 
branch which dwells upon the subject of punishment: that to the dvil 
which without making any mention or at least without making much 
mention of the article of punishment, dwells most upon the cases in ^vhich' 

punishment is or is not to be applied. 

* 

^ The styles of the laws of the 12 tables, and of such of the Greek laws as were 
handed down to ue, was as concise and inexplicit, as this example. 



Chapter 2: ANALYSIS AND EXPOSITION 


Analysis 

P OWER, right, prohibition, duty, obligation, burthen, immunity, ex- 
emption, privilege, property, security, liberty — ^all these with a 
multitude of others that might be named are so many fictitious en- 
tities which the law upon one occasion or another is spoken of in common 
speech as creating or disposing of. Not an operation does it ever perform, 
but it is considered as creating or in some manner or other disposing of 
these its imaginary productions. All this it is plain is the mere work of 
the fancy: a kind of allegory: a riddle of which the solution is not other- 
wise to be given than by giving the history of the operations which the law 
performs in that case with regard to certain real entities. Would a man 
know what it is that the law really does in any case, and in what condition 
it leaves the parties that are concerned? He must know in such case the 
acts which it takes into contemplation, and the aspect which it bears to 
them. He must know who the persons, and what the things, if any, which 
are in question: what the acts are of those persons, whether for their 
termination they look to other persons or to things: and in what circum- 
staiaces if in any the act is prohibited or permitted, commanded or left un- 
commanded. Knowing thus much, we shall have ideas to our words: not 
knowing it, we shall have none. The ingenuity of the first masters of 
language compelled by necessity has thrown a kind of veil of mystery 
over the face of every science, and over none a thicker than over that of 
jurisprudence. This however it will not be practicable perhaps not even 
expedient altogether to remove. We must however have learned upon 
every occasion how to pierce through it at pleasure before we can obtain a 
clear perception of the real state^of things. These phantastic denomina- 
tions are a sort of paper currency: if we know how at any time to change 
them and get sterling in their room, it is well : if not, we are deceived, and 
instead of being masters of so much real knowledge as by the help of them 
we mean to supply ourselves with, we possess nothing but nonsense. 

Eicfosition 

The ideas annexed to the words person and thing are ideas copied im- 
mediately from the impressions made by real entities. The ideas annexed 
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to the words and phrases, acts of the wl], sign of an act of the will, physi- 
cal act or act of the body, event, circumstance, etc. are either ideas like the 
former, ideas copied immediately from the impressions made by real en- 
tities or copies of the sensible affections of determinable real entities. The 
ideas annexed to the words command and prohibition are resolvable 
immediately into ideas of the number of those just mentioned. Now there 
can be no such thing as an act which is not the act of some person or of 
some sentient thing: nor can there be any act of law which is not either a 
command or a prohibition, or the reverse of the one or the other of those 
operations: nor lastly, can there be any command or prohibition which 
has not for its object some sort of act. It follows that whatever words be- 
sides these may be made use of in expressing the matter of a law or body 
of laws and that are not names of real entities or of the sensible affections 
of determinable real entities, the import of the words just mentioned will 
serve as a key to the import of such other words; and while it lays open 
the import of each will lay open the connection between every one of 
them and that of every other. By this means alone can the import of such 
words as duty, obligation, power, right and other names of fictitious moral 
entities be laid open: by these means alone can a regular analysis of the 
contents of a body of laws be exhibited. I may be excused for announcing 
in so peremptory a manner the necessity for the ensuing disquisitions, 
since nothing less than necessity would have excused the exhibition of so 
uninviting a detail. 

We have already had occasion to shew that the division of offences is in 
fact the division of the whole law: and that a complete analysis of all the 
offences that can be created includes a complete account of everything that 
can be done in the way of law. It follows that whatever number of these 
fictitious entities may be created or brought into play, it must all be done 
in the course of some or other of those operations by which the several 
sorts of offences are created. They are a sort of vapours which during the 
course of the legislative process are as it were generated and sublimed, 
By every operation which the law performs some one of them at least is 
exhibited or produced; By most operations two or even three: according 
to the number of persons or rather of the parties whose interest is con- 
cerned, and to whom the law during the process bears a different relation. 
On the one hand whatever the law does in any case, somebody or other 
there must be (if it has any views at all) somebody or other there must be 
whom it is meant to favour: on the other hand, whatever it does, If in a 
positive way it does any thing, to somebody or other it must issue prohi- 
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bitiou or command: somebody or other in a word it must be intended to 
coerce. If the pai'ty whom it is meant to favour be the same whom it 
coercesj there may be but one interest concerned: if differentj there must 
at least be two: and if at the same time that it favours one party it coerces 
a second party in one way and a third party in the opposite way (which we 
shall see is frequently the case) there may and indeed must be three. 

In giving an explanation then of the several fictitious legal entities, our' 
plan will be to go over the several heads of delinquency, state the opera- 
tion which the law performs in creating the offence and so exhibit the ficti- 
tious entity which is the result. 

As yet there is no law in the land. The legislator hath not yet entered 
upon his office. As yet he hath neither commanded nor prohibited any act. 
As yet all acts therefore are free: all persons as against the law are at 
liberty. Restraint, constraint, compukion, coercion, duty, obligation, those 
species I mean of each which issue from the law are things unknown. As 
against the law all persons possess as great a measure of this great blessing 
of liberty as it is possible for persons to possess: and in a greater measure 
than it is possible for men to possess it in any other state of things. This is 
the first day of the political creation; the state is without form and void. 
As yet then you and I and everyone are at liberty. Understand always, as 
against the law; for as against one another this may be far from being the 
case. Legal restraint, legal constraint and so forth are indeed unknown; 
but legal protection is unknown also. You and your neighbour, suppose, 
are at variance; he has bound you hand and foot, or has fastened you to a 
tree: in this case you are certainly not at liberty as against him: on the 
contrary he has deprived you of your liberty: and it is on account of what 
you have been made suffer by the operation which deprives you of it that 
the legislator steps in and takes an active part in your behalf. Since the 
legislator then t^es an active part, how is it that he must demean him- 
self? He must either command or prohibit; for there is nothing else that 
he can do: he therefore cuts off on the one side or the other a portion of 
the subject^ liberty. Liberty then is of two or even more sorts, according 
to the number of quarters from whence coerdon, which it is the absence 
of, may come: liberty as against the law, and liberty as against those who 
first m consideration of the effect of their conduct upon the happiness of 
sodety, and afterwards in consideration of the course taken against them 
by the law, may be styled wong-doeTS. These two sorts of liberty are 
directly opposed to one another; and in as far as it is in favour of an in- 
dixfidual, that the law exerdses its authority over another, the generation 
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of the one sort is, as far as it extends, the destruction of the other. In the 
same proportion and by the same cause by which the one is encrcased, the 
other is diminished. 

The law, after certain exceptions made, prohibits in one and in others 
all such acts as it thinks advisable to prevent in consideration of their being 
liable to produce on your' part either bodily imperfection (the source of 
future pain or loss of future pleasure) or actual pain of body or actual pain 
of mind proceeding from any of the specific sources which are here men- 
tioned: in other words all such acts as come under the denomination of 
simple corporal injuries, irreparable corporal injuries, homicide, menace- 
ment, or simple mental injuries. What then is the result? To me and the 
rest of the community, restramt: to you, personal security and protection. 
To speak more at length, it takes measures for affording you personal se- 
curity, it makes provision for the security of your person: it affords you 
protection for your person against those injuries: and (to introduce the 
word right) it gives you, when corroborated by the requisite apparatus of 
subsidiary laws, a right of being protected by the hands of its ministers 
against the endeavours of any who would inflict on you such injuries, 

Aftei' certain exceptions as before, it prohibits in one and in others all 
such acts as it thinks advisable to prevent in consideration of their being 
liable to restrain you from doing such acts, from the doing of which It is 
a prejudice to you to be by such means restrained, or to constrain you to do 
acts which it is a prejudice to you to be constrained to do: in other words, 
it prohibits all such acts as come under the denomination of simple injuri- 
ous restrainment, simple injurious compulsion, wrongful confinement, 
and wrongful banishment. What is the result now? to you, liberty: to me 
restraint as before. Personal liberty is accordingly either liberty of be- 
haviour in general or liberty of loco-motion. Liberty of behatnour again 
is cither the absence of restraint or the absence of constraint : and liberty of 
loco-motion either the absence of confinement or the absence of banish- 
ment. 

After the like exceptions as before it prohibits in one and in others all 
such acts as it thinks advisable to prevent in consideration of the tendency 
they appear to have to diminish your reputation. What is the result? to 
me and the rest of the community another species of restraint: to you an- 
other spedes of protection. 

.HL Thus far we have been treading on plain ground. As to the fictitious 
mtities which are the result of the processes whereby offences against 
praperty and offences against reputation are created, these and the proc- 
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esses by which they are produced are of a more various and more compli- 
cated nature. To begin with property. Now property before it can be 
offended against must be created: and the creation of it is the work of law. 
To shew how the several modifications of it are created by law we may 
thus proceed. Conceive any material thing at pleasure: a piece of land for 
instance. The law issues no mandate at all to me or anyone with respect 
to that piece of land: on the one hand it does not command us, or any of 
us, to exercise any act upon the land: on the other hand neither does it 
command xis to forbear exercising such act. It does nothing at all in short 
in relation to the land: and of course, nothing in your favour. What is the 
result? on all sides liberty as before. Moreover, considering that it might 
have commanded us all, you and me and others, not to exercise any act 
upon that land, and that such are the commands which to you to me and 
to everybody but one or a few it actually does give with respect to by far 
the greatest part of the land under its dominion, it is on that account fre- 
quently spoken of as if it had done something in favour of those whom it 
has left thus at liberty: it is spoken of as having given them or rather left 
them a fower over the land: it may also be said to have left them a 
froferty in the land. As this same sort of property is given not to you 
only, but to me and everybody else, no restraint with respect to the use 
of the land being kid on anybody, that which is given to you may on that 
account be styled inexclmive: an inexclusive power over the land: an in- 
exclusive property in the land. The land in this case is said to be the com- 
mon property of us all: and each of us is said to have a property in it in 
common with the rest; and each man may even be said to have the prop- 
erty of it, so as this phrase be added common mth the rest,^^ 

Again. The kw prohibits me and certain others from exercising any act 
upon the land: leaving you and certain others at liberty as before. In this 
case it gives you a power or property which, according to the persons with 
reference to whom it is spoken of, is at once inexclusive and exclusive. It 
is inexclusive with reference to your own associates: it is exclusive with 
reference to me and mine. You and they have each of you a power over, 
a property, an estate, an interest, in the land: we have not any of us any 
such property or power, nor for anything that appears any interest or 
estate in it. 

The kw forbids everybody but you from exerdsing any act upon the 
land. In this case it gives you alone a power over the knd; it makes the 
land your property, your estate: it makes you sole owner, the proprietor 
of the knd : it gives you not only m estate, an interest, in the land in sev- 
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cralty, but the property 0/ the laud, the estate 0/ the land, both also in 
severalty. 

As to this case it may be proper to observe that in reality it is never com- 
pletely verified. Under any system of law some occasions there ai'c in 
which for the cariying on of government it is necessary that any man’s 
ownership over any object of property would be liable to be suspended: 
as if for iiistance there were need to make use of the land in question for 
the encampment of an army. But when these periods are not long, and the 
commencement of them is casual only and contingent, as in the case just 
stated, such slight exceptions are not in common speech considered as 
derogating from the general rule. 

The law having left you a power over the land, no matter whether in 
severalty or in common, prohibits me and others from doing such and 
such acts in consideration of the tendency which they appear to have to 
annihilate or at least to diminish the benefit which you might otherwise 
reap from the exercise of your power over the land. It forbids me for 
instance not only from walking on it, or carrying away turf or stone from 
it, but also from making a wet ditch all round it though on the outside, or 
building a wall close to the windows of a house which you have built on 
it. In this case the law not only permits you to exercise such power over 
the land as without its interference you were enabled to enjoy, but inter- 
feres itself in your favour, and takes an active part in your favour in secur- 
ing to you the exercise of that power by taking measures for averting such 
obstacles as might be opposed to the exercise of it by the enterprizes of 
other men. The power or liberty you had before as against the law may 
now be said to be corroborated or assisted by the law: corroborated by the 
mandate it issues to other persons, prohibiting them from such acts as it 
thinks fit to prevent in the consideration above mentioned. The acts thus 
prohibited it will be proper to specify. In general they will be any acts 
whatever which appear to possess the tendency above mentioned. But the 
catalogue of them will require various exceptions, as well in favour of 
the general interests of the community as in favour of the liberty and 
property of other persons whose interests may interfere with those which 
you have in the occupation of that land. 

It has been seen that there are acts which interfere with your enjoy- 
ment of a piece of land without being acts exercised upon that very piece 
of land. But among the acts which may interefere with that enjoyment 
there are few which are so likely to interfere with it, as any acts of another 
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person when exercised upon the same land. At Athens there were certain 
spots which were the common property of the whole Athenian people; 
such were their amphitheatres or places which among them answered the 
purpose o£ an amphitheatre. It is evident that the right which was enjoyed 
by particular persons in choosing the best station in such an amphitheatre, 
the prohedria as it was called, was a right which in general would con- 
tribute more materially to narrow and impede the right which another 
Athenian citizen possessed of placing himself in the same station than the 
right of opposing any of those indirect Impediments that have been exem- 
plified above. It appears therefore that rendering the power which a man 
has over a thing exclusive is one way though not the only way in which 
the law may corroborate that power. Exclusive power and incxclusive 
power are both capable of being corroborated: and that without altering 
their nature: but a power when exclusive is already corroborated in some 
degree by being exclusive : and a power which is as yet but inexclusive can 
scarcely by any meairs be so materially corroborated as by being rendered 
exclusive. Powers (property and so forth) when thus corroborated 
whether exclusive or inexclusive, may be said to be corroborated by fro- 
hibftion of disturhmce, or simply, by frokihition. 

All this is not enough: in order to give you the complete enjoyment of 
the land which is made your property, something more effectual should 
be provided than the precarious expedient of a legal mandate. In order 
to give a further degree of corroboration to a power over things, there are 
two other powers that have been provided. It is intended you should have 
the complete enjoyment of your land, it is necessary therefore if any im- 
pediments to that enjoyment should arise such impediments be removed. 
Now the causes, or constraints rather, from which such impediments may 
arise must be either Mngs or persons. Hence the occasion for two other 
sorts of powers, the one over other things, the other, over persons. These 
additional powers may be styled by the common appellation of subservi- 
ent powers: in contradistinction to the power you have over the land it- 
self: which again, in contradistinction to these may be styled the principal 
power. 

First with regard to things. The things that may be the object of this 
power are any things which happen to be in any situation which prevent 
or impede your exercising the power you have over the principal thing 
the piece of land in question. You have a power of travelling over a road: 
a man sets up a fence aaoss the road: in corroboration of the power which 
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he is thus impeding, the law permits you to beat down and remove the 
fence. In this way it is that the law creates a subservient power over im- 
peding things in corroboration of a principal power already given. 

It is obvious that this subservient power may in the same manner as 
that to which it is subservient be corroborated by prohibition of disturb- 
ance. The only point in which it is essentially distinguished from the prin- 
cipal one is that of constancy. The power you have over the land, the 
power of travelling over it may either be immediate and un-interrupted, 
or may be constituted so as to be brought to appear or disappear by any 
variety of events of any sort: on the contrary with regard to the power 
you have over the things which may happen to stand in the way of your 
exerciang the power you have over the land: such former power if sub- 
servient to the latter can be only occasional. Upon all other occasions per- 
haps the only power possessed by anybody over the wood of which the 
fence is composed would have been possessed by your antagonist : no power 
at least would be possessed over it by you: it is only upon the occasion of 
its being so situated as to prove elu impediment to the exercise of the power 
you have over the land, that the law gives you this power over the wood 
which is upon it. 

Next with regard to the subservient power over such persons as may 
chance to be circumstanced in a manner to impede the exercise of the 
principal one. This application of power over persons must be explained 
in its turn as well as any other: but as this is but one among a great variety 
of applications and modifications of which that branch of power is suscepti- 
ble, it will first be proper to give a general explanation of the whole to- 
gether. 

To understand the nature and possible modifications of that sort of ficti- 
tious entity which is called a power over persons it will be necessary to 
make a distinction between the corporeal or purely passive faculties of 
man and his mental or active faculties. By the first I mean those which are 
common to man’s body with the rest of matter: by the second I mean those 
which are common to him with other sentient beings only, and which 
either belong to or constitute the mind. By the first he is assimilated to 
the legal class of things: it is by the second only that he stands distin- 
guished from that class. Of the power which may be exercised over his 
passive faculties we have therefore in effect been aheady speaking: That 
which may be exercised over his active faculties requires a further con- 
sideration. In the former case in order for the power to be exercised, needs 
but one person to act, to wit the person by whom the power is to be exer- 
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dsed, and one act to be performed, to wit the act of that person: For the 
latter case there must be two persons who act, and two acts to be per- 
formed, In the first place on the part of the person by whom the power 
is exercised there must be one act: in the next place, on the part of the 
person over whom the power is exercised, there must be another: the first 
of these when spoken of with reference to the power may be styled its sub- 
servient or instrumental object: the latter its ultimate or fnd object. The 
first may be spoken of as the means by which the power operates: the latter 
is the end in which it terminates. The latter may be termed an act of 
power, the former an act of compliance. From each of these acts a source 
of distinction may be derived. From the nature of the act of compliance, 
the power may be either 'productive or preventive: it may be styled pro- 
ductive if that act be of the positive kind: preventive, if of the negative 
kind. (As to the act of power it may be of a nature to produce a change in 
the condition of the body of the party from whom the compliance is 
sought, without affecting his will, or by means of its influence on his will.) 
As to the means whereby the power may operate, these may be either of a 
physical or a mental^ in which latter case it may otherwise be said to be of 
a moral nature: those may be said to be of a physical nature which tend to 
produce the effect by the influence they exert over his body or the adja- 
cent bodies, independent of any which they may exercise on his will: those 
may be said to be of a mental or a moral nature which tend to produce the 
effect no otherwise than by the influence they exert upon his will. Now for 
acting upon the will of a sentient being there are but two sorts of means, 
the prospect of pain and that of pleasure: those which act by holding out 
the prospect of pain may be termed co-ercive motives, those which act by 
holding out the prospect of pleasure may be termed alluring motives. 
When the means by which the power of the act in question operates are 
such motives of the co-ercive kind as persons in general are prohibited 
from applying in so much that were it not for the creation of such power 
the application of them would be an offence, the power (whether it be of 
production or prevention) may be said to act by the power of punishment: 
when they are such motives of the coercive kind as persons in general are 
not prohibited from applying, it may be said to enforce itself by co-ercIve 
influence: when they are of the alluring kind, by alluring influence. And 
in particular when the motives which are applied are of the nature of those 
which result from a change made in the condition of the body, the power 
may be said to enforce itself by the power of corporal pumshmenu 
It may be observed that the two sorts of acts which must be performed 
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in order for a power of this sort to have been exercised the performance 
of the former stands upon the whole on a much higher footing in respect 
of certainty than that of the latter. This footing will again be different 
according as the act which is the final object of the power is of the positive 
kind or of the negative. For causing a man to forbear exercising acts which 
' it is intended he should abstain from there are very effectual expedients: 
physical means have their application here; and the efficacy of those opera- 
tions which apply themselves directly to the body is much more certain 
than of those which before they can produce any change in the condition 
of the body are forced to make their way to it through the mind. The law 
can be much more certain of giving birth to an act which has its termina- 
tion in the person of any man than of giving birth to an act which takes its 
commencement from that person. Indeed properly speaking it is the 
power of giving birth to the act which is the instrumental object which is 
all the power that the law can be said to confer upon a man: the power of 
giving birth to the act which is the final object of the productive or pre- 
ventive order, it can no otherwise give him than by giwng him the power 
before mentioned. The truth of this observation will be perceived when 
we come to give an account of the several operations by which the several 
modifications of power are created and confirmed. 

In the general mandate above mentioned, the law has prohibited you 
from doing airy such act to the body of any person as that person does not 
like. It now takes a certain person in particular under consideration, and 
in derogation of that general mandate permits you to exercise certain 
acts on his body whether it be his pleasure they should be exercised or 
no. In this case it gives you a power over the body or in other words over 
the passive faculty of that person. This power being constituted by law 
permission is as yet uncorroborated. As all other persons but you are 
excluded from exercising the acts in question upon the person in ques- 
tion, the power is exclusive and so entirely exclusive as to belong to you 
in severalty. It is plain enough that if the general mandate of which this 
particular permission is an exception had never been established, every 
other person in the community would have had the same power over the 
person in question; as on the other hand so would that person over every 
other. 

The law having given you the power above mentioned, prohibits me 
and others from doing such and such acts in consideration of the tendency 
which they appear to have to annihilate or at least diminish the benefit 
which you might otherwise reap from the exerdse of your power over the 
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person in question. By this means the uncorroborated power you had be- 
fore is now corroborated: corroborated exactly in the manner of a power 
over things, by prohibition of disturbance. What is the result? to you a 
species of liberty as well as of power: the liberty of exercising such acts 
upon such persons, in other words a property in the use of his body: to 
others restraint; as to the person himself on whom the power is to be 
exercised on his part nothing ensues: his personal security, insofar as 
your power over him extends, is diminished, but his liberty as against the 
law remains on the same footing as before: you are left at liberty to 
exerdse the acts in question upon his person: but he is left at liberty to 
resist you. 

But now then the law addresses itself to the person himself over whom 
the power is to be exerdsed and includes him under a prohibition similar 
in its design to that just mentioned to have been addressed to other per- 
sons. By this means your power secures a further degree of corrobora- 
tion; it may be said to be corroborated by prohibition of noiicompliance, 
or which comes to the same thing, by command of submission. 

It may have been observed that in gmng you a power over the pas- 
sive faculty of a man the same operation gave you virtually a power over 
the active faculties of the same person. Of this latter power the ampli- 
tude as far as depends upon that act of yours which is the instrumentary 
object of it is in proportion to the uneasiness which can be produced on 
your part by the acts in which the exercise of the power you have over 
the passive faculties of the person consists: as far as concerns that act of 
his which is the final object of the former power the amplitude of it 
depends upon the nature of the acts which he can be brought to perform 
by the apprehension of such uneasiness. On the other hand the convei-se 
of this proposition does not hold good. It is not true that a power over 
the active faculties of a person involves in it of necessity a power over his 
passive faculties. This may have been inferred already from the analytical 
sketch that has been given above: and it will unavoidably be made appear 
in a more particular manner by the statement of the several operations 
by which a power over the active faculties of a person may be given in 
other ways. 

Of the number of the sorts of acts which tend to produce uneasiness in 
a person by the influence they have on his person, reputation, property 
or condition in life, the law leaves you still at liberty to perform such 
articles as in affording him its protection in those several points it left 
unprohibited: In so doing it gives you such and so much power over his 
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active faculties as is constituted by what may be called coercive influence: 
or more at length, the liberty of applying coercive influence: the liberty of 
endeavoring to determine him to pei'form or not to perform such and 
such actions by the application of coercive influence to his wiUd 

The law, (after such exceptions as it thinks proper) leaves you at 
liberty to perform what acts you please of the number of those which 
are attended with such effects as are of a nature to prove agreeable to him. 
In so doing, it gives you that sort of power over his active faculties which 
is constituted by what may be termed alluring influence. Of this and 
that last mentioned permission, what is the result? to you, liberty of 
behaviour as before j to the person over whom the power is given and to 
others, nothing. 

Upon considering these two last species of power it will be observed 
that they are neither more nor less than what every man in proportion 
to his physical faculties possesses of course over every other. Accordingly 
they do not either of them constitute any species of what is commonly 
called property: any more than would aziy power over things while it 
remaned inexclusive and uncorroborated except in virtue of the contrast 
which the condition a thing is in which a man has this sort of power over 
makes with the condition of the thing over which no power is left him 
by the law. 

It would have been an omission however not to have mentioned them 
under the head of power: they are commonly comprized under that 
name: they make as much figure in the world nearly as any other sort of 
power: ® and although it requires no express and positive operation on 

^ It may be wondered what acta of the nature above specified can upon the principle 
of utility remain unprohibited? The answer is certainly not many, in comparison at 
least with those which ought to be prohibited. Of the number of those which affect a 
man in hia person, perhaps none: of those which affect him in his reputation almost 
all, provided there be no mixture of falsehood in the proceeding. The like may be 
observed with respect to such as affect him in respect of his property or in respect of 
his condition in life, but no otherwise than in virtue of the tendency they may have 
to intercept some benefit which might otherwise devolve on him. Let the law have 
done everything for you which it ought to do, every man will still be left at liberty 
to endeavour to persuade your customers not t6 deal with you, your mistress not to give 
you her hand, or your electors not to give you the place you wish for, so long as 
neither force nor falsehood, nor in the last-mentioned case bribery, be employed. 

® In Great Britain for example the greatest and most effective part of the King’s 
power is of these two kinds: nor is the efficacy of it thought in general to be too 
little. The King of Great Britain has abundance of places to put a man into, such as 
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the part of the law to constitute or confer them, yet by the law they may 
be, and in many instances are, taken away.® 

Let us return to powei’ over things: we are now prepared for obtaining 
a primary idea of the manner in which it may be corroborated by an occa- 
sional power over persons. As to mere influence whether coercive or 
alluring this as hath been already observed is no more than any man, 
unless it be expressly taken from him, possesses of course upon all occa- 
sions: it is therefore what every man has of course to corroborate any 
share that may have been given him of power over things: to give it him 
therefore on the present occasion requires no express operation or aspect 
of the law. There remain power over the passive faculty, and power of 
punishment. 

First with regard to power over the passive faculty. The persons who 
may be the objects of this power are any persons who happen to be in 
such a situation as to prevent or impede your exercising the power you 
, have over the thing in question: the occasion of its accruing to you is the 
time at which they are thus employed. You have the power of travelling 
over a piece of land. A man cometh designing to prevent you, watches 
the moment when you are making your way through a narrow pass and 
plants himself in your way: the law permits you hereupon to push him 
aside. In this way it is that the law gives a power over the passive faculty 
impeding persons in corroboration of a power over things. 

Next with regard to a power of punishment over persons. A man is 
obstructing you as in the case just mentioned: the law permits you to 
threaten to beat him for example, or do him some other harm which were 
it not for this particular occasion it would be an offence in you to bring 
upon him: and in case the threat proves ineffectual the law permits you 
to carry it into execution. In this way it is that the law may give you a 
power of punishment in corroboration of a power over things. 

Thus far the corroboration that has been given to powers by powers 

men love to be put into; but he has no Bastiles. Possessing this power he is the object of 
a constant and. not unsalutary jealousy: without it> he would be a cipher. 

It may be said that he has this power from the law: since he possesses it in virtue 
of his possessing the power of appointment to these offices (a particular species of 
property of which hereafter) which is given him by the law, True but it is not by any 
separate operation on the part of the law: the same operation which gives him those 
powers gives him this unavoidably and of course. 

® For example when the influence, assuming the shape of Bribery or other species of 
Corruftion^ tends to produce a breach or abuse of trust: or when in the shape of suh* 
ornation^ it tends to give birth to any offence at large. 
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whether over persons or over things has been given by operations of 
which the parties only have been the immediate objects: by permission 
given to the party favowed: by prohibition denounced to the party re- 
strained. But the resources of the law are not yet exhausted. Against the 
attack of a numbei* of invaders or even of a single invader the force of a 
single person taken at random will often be insufficient, and as to the 
force of the law or the force of which the application is implied in the 
act of prohibition it can seldom be applied till after the mischief has been 
incurred. In most cases if not in all it will be requisite to make provision 
for affording further assistance to him whom it is meant to favour: to wit 
such assistance as is to be met with on the spot, and in the way to be 
applied at the very time at which alone assistance can be of use: This 
assistance may be afforded of whichever nature the impediment is which 
it is requisite to overcome: whether in the first instance it arises from a 
person or a thing. In either case the force of the corroboration is susceptible 
as it were of two degrees: it may apply itself in the way either of simple 
permission, or of positive command. The occasional powers, which per- 
sons are permitted to exert in corroboration of a principal power may 
themselves receive a further degree of corroboration; in the first place by 
a power given to third persons to render their assistance: in the next place 
by a command given to the same purpose: in the first case the power in 
question may be said to be corroborated by permission of assistance; in the 
other case by command of assistance. 

We come now to speak of right to services. In order to have given you 
by means of the power of punishment a power over my active faculties, 
the legislator should have permitted you of your accord to perform in a 
certain contingency certain acts of the number of those which on account 
of the prejudice which it is in the nature of them to impart to me (in 
respect either of my person, my property, my reputation, or my condi- 
tion in life) he is disposed in general to prohibit. Instead of this he re- 
serves this power in his own hands. He causes me to perform certain 
acts for your benefit, that is, for the sake of the benefit which such acts 
seem calculated to produce to you: but he leaves not the motives by which 
you are to be induced to perform these acts, nor the time of applying 
those motives, to your choice. He intends for example that I ^ould 
plough your field for you; and that I should be caused to do it whether 
I like to do it or not. As a means of causing me to do it he intends accord- 

* On these as on other occasions in the giving powers over persons various precautions 
will be requisite: but to enter into such details suits not the present puipose. 
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ingly that upon the contingency of my not doing it I should be turned 
out of a field of my own or kept in confinement. But he intends not to 
leave me exposed to as much suffering as I should be exposed to were 
you permitted to judge in every case in the first instance whether I had 
failed or not in doing what I ought to do in the way of ploughing it or 
to determine the time during which I should be kept out of the posses- 
sion of my field, or the time during which or place at which I should be 
kept under confinement. He therefore reserves these points to the deter- 
mination of the magistrates who in cases like this are specially commis- 
sioned to execute his will. Accordingly he either of himself commands 
me at once to perform the acts in question, or shows himself to be m 
readiness to adopt any command issued on your part to the same effect in 
case of your thinking fit to issue such command: reserving in his own 
hands in either case the enforcement of such command. In so doing he 
gives you a right to my services in the behalf in question; a right to certain 
services on my part. Wherein consists the exercise of such a right? In the 
demanding of the services only or in the demanding and receiving them 
accordingly? ® 

® The vaiietics of proprietary interest are not yet exhausted. In what manner and by 
what operations powers are created, whether over things or over persons, has been 
already shewn. But powers are not the only things of which property may consist. It 
may consist also of lights, a sort of fictitious objects which in some cases indeed 
coincide with powers, but in other cases are essentially distinct from them, In order 
to give you a power over a thing the law pcimitted you to exercise certain acts having 
their determination in that thing: and that, at any time, without waiting for the con- 
sent of any one. To give you a right to a thing, or to the use of a thing, the law takes 
a different course. It does not permit you to exercise any act on it in the first instance; 
it however shews itself resolved that upon the performance of a certain act on the 
part of some other person, it will thereupon immediately give you such permission: 
and in the meantime it commands that person to perform that act. As soon then as he 
performs that act you have a power over the thing: till he performs it, you have none. 
Or (which is but to express the same meaning in other words) if before he has per- 
formed that act you should take upon you to meddle with the thing, you would be 
liable to be punished: as soon as he has performed it, you are exempt from being 
punished on that score, ( [ owM you yestciday ten guineas. 1 have just been paying you 
with ten pieces of that name, I took them out of my pocket and counted them into 
your hand* or I laid them dovm on the tabic and bid you take them up. You now have 
a power over those pieces j you have the property of the pieces. But before I performed 
those acts in virtue of which I am deemed to have paid you, you had no such power: 
you had only a right to any such pieces of money amounting to that value, as I might 
think ifit to give you. Had you taken the pieces in question off the table before 1 bid 
you, and gone off with them, you would have committed an offence,]) This is in 
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Now an act, we may remember, may either be of the positive or of the 
negative stamp: services may accordingly be either active services or 
services of forbearance. When the legislator in order to procure you a 
benefit commands me to do certain acts, the services on my part to which 
he thereby gives you a right are of the active stamp : when in the same 
view he commands me not to do such or such an act the services to which 
he thereby gives you a right are services of forbearance. He commands 
me to plow your field for you as before: it is thereby that he gives you 
a right to active services: he commands me not to cut certain trees 
which though growing on my own land are of use to you affording 
shelter for your field; he thereby gives you a right to services of forbear- 
ance» 

Services may be considered again, in two other points of view: accord- 
ing to the faculties by which they are performed j and according to the 
object on which they are performed. With regard to the first of these 
points it is plain enough that being the result of the active faculty, there 
is no sort of service in the rendering of which the mind must not be con- 
cerned as well as the body. Although the acts in which they consist 
should have originated in the mind, yet these acts, before they can have 
been productive of any effect beneficial or othei-wise in society must have 
been communicated to the body. On the other hand, let the concern 
which the body has in the bvisiiiess be ever so considerable, the production 
and regulation of its motions must still have originated with the mind. 
For distinction’s sake, however, where the share which the body has in 
the production of the effect appears the most considerable, they may be 
referred to the body; where that which the mind has, to the mind. The 
service for instance which a husbandman renders to his landlord by plow- 
ing his field for him may be referred to the head of corporal service, 
notwithstanding the attention which it is necessary the mind should give 
to the guidance of the plough: the instruction which is ^ven by the 
professor to his pupil may be referred to the head of mental service, not- 

effect to command him to execute, in your favour, an act of investitive power over that 
thing: which power we shall have occasion to explain more particularly a little further 
on. It is also giving you a right to a service on his part: to wit the service which 
consists in his performing in your favour the act just mentioned: another sort of right 
which will be considered immediately after the present But as the service to be 
performed is referrable solely to no other object than this particular thing, and is no 
otherwise of Importance than in virtue of its having the effect of giving you a power 
over this thing, it will be convenient to consider the right in. question in the class of a 
right to things, then in that of a right to a service: for it will be convenient to have 
a class of rights to things in order to contrast with the class of rights to services. 



ANALYSIS AND EXPOSITION 73 

withstanding the part which it is necessary the lips or the hand should 
take in the communication of it. 

Secondly as to the object on which the service is to be performed. As 
the commencement of the act whereby the service is rendered is deter- 
mined by the person whose faculties are in questioiij so the termination is 
determined by the object on which the service is performed. This object 
must belong of course to the class either of persons or of things. In the 
first case the service may be styled as service in 'personam^ in the other case 
a service m rem,^ The service render’d by a surgeon is a service in per- 
sonamy that render’d by the husbandman as above, a service in rem. Each 
of these classes again may be divided indefinitely according to the nature 
of the persons or things on which the acts in question are to be performed, 
according to the nature and tendencies of those acts which are to be per- 
formed, and according to the occasion or circumstances in which they are 
to be performed. 

Power considered with respect to the identical person by whom it is 
exercised may be distinguished again into direct and indirect. It may be 
styled direct, when the acts in which the exercise of it consists are the acts 
of the very person by whom the power is said to be possessed: in this 
case it may be styled the power or right of occupation: it may be termed 
indirect, when those acts though still taking their origin in some measure 
from his will, are not his acts but those of some other person. 

Indirect power or right may again be divided into investitive and 
divestitive. It may be styled investitive power when the will of the one 
person is that such or such another should perform the act in question: 
divestitive, when the will of that pei-son is that the latter having exercised 
them should exercise them no longer: in the former case we see the acts 
which result from the will of that person considered as being in posses- 
sion of that power are of the positive kind: in the other, of the negative 
kind. Let us see how these powers are created. 

The law shews itself resolved that, upon the event of my declaring that 
such is my will in this behalf it will issue those mandates, that set of 
permissions, prohibitions, dispensations, and commands by the issuing of 
which it will have given me a power of occupation over the land in ques- 
tion. It is by.so doing that it gives me investitive power over the land in 
question. By these means it in a manner adopts the expression of my will, 
and turns it into a law. 

® The division of services Into personal and [real] as distinguished by the Roman 
law is ambiguous and inexhaustive. It does not quadrate with either of those given 
in the text. 
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You are already in possession of the direct power over the land 5 or 
what comes to the same thing you are about to possess it. The law shews 
itself resolved that upon the event of my declaring that such is my will in 
this behalf it will revoke or forbear to issue those mandates by the issuing 
of which it gave or would have given you such power of occupation. It is 
by so doing that it gives me a divestitive power over the land in ques- 
tion. 

It will be proper to observe that the exercise of either branch of the 
indirect power is a very diffei'ent thing from the exercise of the direct 
power. The act by which a direct power is exercised is by an act which 
terminates in the person or thing which is the object of the power. The 
act by which the indirect power is exerdsed is any act which serves as a 
sign of my entertaining the desire in question. 

The exercise of an investitive power is one sort of investitive event: 
The exerdse of the divestitive power one sort of divestitive event: of these 
two events considered in a general point of view more will be said a little 
further on. 

This division into direct and indirect is applicable to unconsummated 
rights as well as to powers. 

The law shews itself resolved that upon the event of my declaring it 
to be my will that upon the event of your declaring it to be your will 
that a third person should have a direct power over tire land it shall 
happen accordingly. In this way it gives me sort of a indirect power which 
may be styled an investitive power of the ad order: and so with respect to 
the divestitive power. In the same manner it may constitute investitive 
powers of the third, fourth or fifth orders, and so on. 

When the law shewed itself resolved to give me the direct power over 
a thing in the event of my declaring such to be my will, such declaration 
of will on my part may be considered as a kind of signal which the law 
waits for, in order to invest me with such power. But in the same manner 
it might have taken the expression of any number of wills or of any 
proportion of any such number of wills for the signal. In this case, the 
investitive power may be considered as residing in the whole number of 
such persons in conjunction together, each of them having a joint share 
in it: or what comes to the same thing a conditional investitive power may 
be considered as residing in any one of them, each one of the rest having 
a power of control by non-assent.'^ 

’ This is the sort of power which the members of s corporation possess over the lands 
and other articles that are the property of the corporation. 
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The law shews itself resolved that in the event of my declaring it to be 
my will that you should have a direct power over the thing in question, it 
will at the end of a certain time after such declaration confer on you such 
power, provided a third person does not within that time declare it to be 
his will that you should not possess such power. In this case I may be said 
to have a conditional investitive power over the land in question: and 
such third person may be said to possess another sort of power of control 
over the investitive poweiT a power of control by dissent. 

It appears then that the investitive and divestitive powers may each of 
them be possessed either exclusively or inexclusively: when inexclusively 
each of the sharers may exercise it indiscriminately or in association only, 
that is not but in conjunction with the rest: if in association, the share he 
has may either be a power of control by non-assent, or a power of control 
by dissent. 

Moreover the persons who share in the power in question may on the 
occasion of their exercising it be divided into groupes, which groupes may 
be indefinitely diversified: but the consideration of these and the other 
variations that may attend the constitution and operations of corporate 
bodies is not necessary to the present purpose. 

A mutual exercise of the investitive power by two persons in favour 
of each other is called buying and selling. Or more fully thus. You have 
the investitive power over a measure of corn: I have the like power over a 
measure of wine. You exercise in my favour the investitive power that 
you have over the corn, in consideration that I exerdse in your favour the 
investitive power I have over the wine: Doing thus we may each of us be 
said to buy and to sell: You buy my wine with your corn: you sell your 
corn for my wine. I buy your corn with my wine: I sell my wine for your 
corn. 

If either of the articles consists in what is called money or in what 
serves as money, the application of the words buy and sell is not thus 
redprocal: he who buys the money is not s^d to buy, but only to sell: he 
who sells the money is not said to sell but only to buy: the one of them 
only is accordingly styled the buyer, the other only the seller: just as if 
buying and selling were two different operations. The reason of this 
peculiarity in language is not to the present purpose: it is sufficient to 
observe the fact. 

If the power in question be exerdsed on one side only, he who exercises 
it is said to give: and sometimes where it is necessary to distinguish the 
present case from a case in which the word give has been made use of in 
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speaking of buying and selling, he is said to give the thing gratis^ or for 

The word convey is used indifferently in either case: in that of buying 
and selling, or in that of giving. 

The terms buying and selling, giving, and conveying are applicable to 
any other direct power or right as well as to the general or residuary 
power over a thing: buying services with things is called hiring services: 
rendering services in return for things or selling a right to services for 
things is called doing work for hire: buying the use of a thing for a time 
is called hiring it: selling the use of a thing for a time is called letting it, 
or letting it out to hire. 

A conveyance ought to be distinguished from a pact or covenant: 
whether it be a covenant to render services one’s self, or to convey a right 
to services or any other property: a pact or covenant is the expression of 
an intention to do some act or other, for the benefit of some person or 
other, and in the case of the not doing to incur certain penalties to be 
Inflicted by the law. Let the act in question be an act of conveyance: such 
a sort of act whereby any thing, suppose a dwelling-house is convey’d. If 
I convey to you a house of mine and then enter into it without yoiur con- 
sent, I am punishable as for a trespass upon youi- house, just as I should 
have been, had the house never been mine: if I only covenant to convey it 
before such a time and have not convey’d it by that time and the law gives 
its sanction to the promise contained in my covenant, in such case although 
I enter into the house without your consent I am prmishablc not as for a 
trespass upon your house, but in another manner as for the breach of this 
my covenant.* 

So much with respect to the natui-e of the powers and rights themselves 
in which property consists. We now come to speak of the pai'ty or parties 
for whose benefit they are to be exercised. For the benefit of somebody 
they must have been deagned, so long as the legislator has acted with a 
view to utility, or in short with any view whatever. This party or parties 
must have been either the person himself to whom the power is given 
or some other: in the first case the power may be styled a beneficial power 
or simply a power; in the other case a fidudary power or trust. 

® What renders it the mote necessarjr to advert to this distinction is that the word 
contract which in English is used only in synonymity wiih covenant is in Latin and 
some of the other European languages put in synonymity not only with covenant but 
with conveyance: at least certain particular conveyances or instruments of conveyance 
are called contracts. 
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In this latter case again the beneficiary as hath bear already observed 
may be either i. an assignable individual or individuals; a subordinate 
class of persons individually unassignable, or 3. the public at large: trusts 
may accordingly be distinguished into private, semi-public and public 
trusts. 

The law permits me to enter upon and walk over a field, of which the 
general property is in you: thus much it might do for my sake, in which 
case the power it gives me would be of the beneficial kind. But it does not 
stop there: it does not content itself with permission: it commands me to 
enter into your field in order to plough it for you: it thereby renders the 
power a fiduciary one. Here then lies the difference between a beneficial 
power, and a fiduciary one. The legal operation by which the power is 
constituted is in the first case a permission alone; in the other case it is a 
permission with a command super-added to it. 

Let us observe the several results of this operation of the law. To me 
it affords liberty as against restraint: but at the same time it takes away a 
portion of the liberty I have as against constraint: to you it affords a right 
to my services. If the beneficiary be a person different from him against 
whom the trustee is left at liberty, that is in the present case from the 
present proprietor of the land, there are three persons concerned in point 
of interest in the operation: and with reference to these three it produces 
so many different results. I have a power, for example, of taking turf out 
of your field in trust, that is for the use of another person. In this case if 
the power I have is backed as it will commonly be by a prohibition of 
disturbance addressed to you, the metaphorical results produced by the 
law will stand as follows; to me in the first place liberty as against re- 
straint as before; in the next place constraint, as before: to you, restraint: 
to the third person, a right to my services, as before. 

Weakness of the investitive power alone, though cf. it when coupled 
with the divestitive. 

EQtherto it has been all along taken for granted that in the establish- 
ment and maintenance of property the legislator and the executive magis- 
trate go hand in hand: that the prohibitions and commands whereby those 
several sorts of property are created are constantly enforced j and that 
accordingly the adjective commands by which the substantive commands 
given to the above purport are enforced, are constantly and punctually 
observed. But from various accidents it will every now and then happen 
otherwise; the course taken by the executive magistrate will be uncon- 
formable to that marked out to him by the legislator. It is this distinction 
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that seems to be the source of certain distinctions which the whole phrase- 
ology of the law of property is continually bringing upon the carpet. These 
distinctions being to be explained now, this is the time for exhibiting the 
import of the word possession as well as certain other words which could 
not till now have been conveniently display’d. 

To understand what it is to possess, we must understand the nature of 
what it is to occupy. 

A man may be said to occupy a thing when he performs any acts having 
their termination in that thing; the case is nearly the same with the word 
to use. The words use and occupation are in most cases nearly synony- 
mous.” If a man occupies a thing it will be for the sake of some benefit to 
be thereby derived from that thing to either himself or some other per- 
son : the nature of the thing and the nature of the benefit to be derived 
from it win determine the nature of the act which is termed occupation. A 
piece of land is made use of in one way, a house in another, a garment in 
another, a piece of household furniture in another, an article of food or 
fuel in another. 

Possession must be distinguished into physical and legal: physical again 
into physical possession as against physical objects, and physical possession 
as against human obstacles: and legal into legal possession ie jure and 
legal possession de facto. Possession in general in a loose way of speaking 
may be said to be the absence of obstacles opposed to occupation; or in 
other words it is the liberty of occupation. As far as this liberty results 
from the situation which the thing is in setting aside the interference of 
law, the possession may be termed physical: as far as it results from the 
aspect of the law, it may be termed legal. So much for a general idea of 
the nature of possession: but a subject so intricate demands more particu- 
lar explanations. 

You may be said to have the physical possession of a thing as against 
physical obstacles, when it appears that in the event of your executing your 
endeavours to use it, you will occupy it accordingly: in this sense you are 
in possession of the water at the bottom of your well, if you have health 
and strength and time enough, and so forth to draw it up: of a horse 
which is on a common, provided the common is near enough for you to 
go upon it presently, and provided that if you have got upon it you can 
catch him; of the stone which is in a quarry upon the common, provided 
the stone does not lie too deep for you to dig it out. Now as the strength 
of the endeavours that are necessary to produce the effect in question, or 

® Use extends to transfer. 
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in other words the difficulty of producing it will be apt to vary by in- 
sensible degrees, it will be difficult in most instances to draw the line 
between the cases in which a man has and that in which he has not this 
species of possession: so that if two persons were disposed to dispute 
upon the question whether a given person were or were not in this sense 
in possession of a given thing, they might go on disputing without end. 

You may be said to have the physical possession of a thing as against 
human obstacles at large when there is not on the part of the will of any 
other person any impediment sufficient to prevent you from occupying or 
making use of it. Thus you are physically speaking in possession of the 
coat which is on your back at any rate: of a coat which is in the next room 
to you provided nobody hinders you from getting at it: of a coat which is 
at the tailor’s, provided the tailor and everybody else is disposed to let 
you have it. 

You may be said to be in the legal possession of a thing de jwe if you 
are in such a case that the law has issued sucli mandates as have the effect 
of prohibiting other persons from disturbing you in the physical posses- 
sion, or what comes to the same thing in the occupation of it: or at least of 
preventing its own officers from giving you such disturbance. 

You may be said to be in the legal possession of a thing de facto, when 
it appears that the executive magistrate to whom the secondary mandates 
of the legislator are addressed will in case an occasion should take place do 
that which he ought to do upon the supposition that the mandates above 
mentioned are established in your favoui*: or in other words will in case 
of disturbance do what is requisite to maintain you in the physical posses- 
sion of it as against human obstacles. 

To have the legal possession of a thing, is in other words to be entitled 
to it, or to have a title to it: this title may, if the legal possession in ques- 
tion is the legal possession de jure, be termed a good, lawful or valid title: 
if the legal possession in question is the legal possession de facto, an 
actual or effectual title. 

Now the time during which any given person is in possession of any 
given thing must it is evident have cert^n boundaries: if no others those at 
least which limit the man’s life. It must have accordingly on the one hand 
a commencement, and on the other a termination. The moment of its 
commencement must be marked out by one of them : that of its termination 
by another; the former of these may be termed the investitive event vrith 
respect to the period of time: the latter the divestitive. 

It appears then that in every case the fictitious entity called a title is 
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constituted by some investitive event; and so many sorts as there are of 
investitive events, so many sorts are there of titles. From the happening 
at which any article in the catalogue of these investitive events takes place 
to the time at which every article in the catalogue of divestitive events 
takes place, the title subsists: upon the happening of any article in the 
latter catalogue, it is at an end. During this same period also you are said 
to possess the thing in question, or to be in possession of it, meaning legal 
possession: in the legal possession de jure if the aspects of the legislator 
are in favour of your occupying it: in the legal possession de facto if the 
conduct or procedure of the executive magistrate be or appear likely to be 
in favour of your occupying it: in both together if both the aspects of the 
legislator are and the administration appears likely to be in favour of it. 
Now it is but by accident that the administration of the executive magis- 
trate fails of being conformable to the mandates of the legislator: the 
design and expectation is that it should always be conformable to them: 
and so it actually is in common even in the worst order’d governments 
that are. In common then these two species of possession go together: 
and so they may of course be deemed to do when nothing is said to the 
contrary. Whenever then the phrase legal possession is introduced it may 
be taken for granted if nothing is said to the contrary that what is said of 
legal possession in general is meant to be applied to both these kinds of it. 

The investitive event may cither be voluntary or natural: it may be 
termed voluntary when it consists of the commencement of the title as 
effected by the will of some pei-son purposely manifested in the intention 
of causing it to commence: as if you were expressly to declare it to be 
your will that I should have such or such a portion of your land: it may 
be termed natural where the commencement of the title is effected by 
an event in the production of which the will of man has ordinarily no 
concern: as if you were to die ; whereupon according to a rule of law estab- 
lished in that behalf, I were to succeed to the legal possession of your 
land. Now it is in the case where the investitive event is voluntary that 
the person whose will is in question is said to have the investitive power 
over the thing in question. And the case is the same with divestitive 
events and divestitive power. 

Hitherto in order to avoid perplexity we have been speaking of the 
investitive event as if it never consisted of any more than one single 
event at a time. But the truth is that it may be either simple or complex: 
and that to any degree of complexity. It may consist either of one single 
event, such as the death of a man or of the sum of any number of events 
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of any sort natural or voluntary: such as the death of a man produced by 
the sentence of a court of justice: the performance of the ceremonies 
necessary to confiscation: or of the ceremonies instituted for the purpose 
of establishing the authenticity of his testament j and so on. But as the 
unity of an act or other event depends solely upon the custom of language 
any number of such events may to certain purposes be spoken of as one. 

It will be proper to observe the difference between possession and 
occupation: between possessing a power of occupying a thing, and exercis- 
ing that power to occupy a thing you must perform some act: an act 
having its termination in the thing in question: to possess a thing it is not 
necessary that you should yourself perform any act: possession is not any 
real but only a fictitious mode of action. It is not necessary so much as that 
any body else should perform any act; all that is necessary is that things 
should be so circumstanced as to make it appear that in case such or such 
another person were to take such and such steps of which the tendency 
would be to prevent your occupying it were you so disposed the executive 
magistrate would do or at least according to law ought to do what de- 
pended upon him for preventing or punishing such transgression. Occupa- 
tion therefore is the exercise of a power characterizable and diversified by 
the acts of which it may consist: possession of a power or right is char- 
acterizable by nothing but the time during which it lasts. Possession is 
something permanent and continual: occupation and exercise are in- 
stantaneous. 

Along with the word possession, we hear also of the right of possession: 
the nature of this right will easily be apprehended from what has been 
said of a right to things. Right to a thing and right to the possession of 
a thing are expressions of the same meaning; and perhaps the case is, that 
the former alone is the original and proper phrase of which the latter is 
but an elliptical abridgment. To have possession of a thing is to have the 
power over a thing; to have a right to the possession of a thing, is to have 
a right to the thing. 

When a man has actually the legal possession of a thing in this case too 
it is common to speak of him as having the right of possession also, but 
in this case the phrase right of possession has a different meaning from 
what it has in the former. To give him what is meant by the right of pos- 
session as explained above would in this case be narrowing his interest in 
the land instead of enlarging it. In this case then to say that he has the 
right of possession, or in other words a right to the possession along with 
the possession itself means only as much as to say that the possession he 
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has of the thing is not defeasible by eviction: to say that he has the pos- 
session without having the right of possession is as much as to say that the 
possession he has is defeasible by eviction. The right of possession is not 
to be confounded with what was spoken of just now under the appellation 
of the legal possession de jure, A man may have the power without having 
the latter; as in the case above exemplified. A man may have the latter 
without having the former: in truth if he has the latter he can not be said 
to have the former as above explained: if he has already the permission to 
do what he pleases with the thing in question he can not be said to be in 
the same condition with one who as yet has not that permission, but waits 
to have it conferred on him by the act of another person. 

We may now perhaps be in a condition to ascertain what the operations 
are by which the law gives protection for property. For such spedes of 
property as consists in a power over things, the protection it gives in the 
first instance is afforded by prohibition: by the prohibition of any acts by 
which the possession or the exerdse of such power would be disturbed: for 
such as consist in a right to certain services on the part of certain persons, 
if those services be of the negative stamp, also by prohibition: by prohibi- 
tion of the acts in the abstaining from which those services consist: for such 
as consist in a right to certain services of the positive kind, by command: 
to wit by command to render such services to the person in question. 

[The following pages 82 through 85 are observations on property 
token from another part of the Bentham MSS— Portfolio 32, ff. 156-57. 
I include them because they bear so dosely on the topic being discussed.] 

Possession, we see, is after all neither more nor less than a ground of 
e:^ectation: the expectation of deriving certain advantages from the 
thing in future in consequence of being dready so situated with relation 
to it. To be in possession of the thing is the being with relation to that 
thing in a situation of that sort. This situation is purely ideal, not physical, 
not corporeal: no one image, no one painting can in any case express it. 
The word possession is equally applicable and it is equally applied to a 
thousand situations: situations which were they capable of being depicted 
would require a thousand pictures as different from one another as any 
thousand that could be imagined: what they have in common, is this and 
this only, the faculty of raising and keeping up in the mind of the person 
said to be possessed, the expectation of deriving such or such advantages 
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from the thing according to the nature o£ the case; the persuasion of the 
possessing the faculty of reaping those advantages. 

Vicinity, contact, act of handling, habit of handling, nothing of that 
sort will come up to the idea: all those are but single cases out of a thou- 
sand: a handkerchief which is in the East Indies may be mine, of the 
number of my possessions: the handkerchief which is in ray hand may be 
not mine but yours of whom I have borrowed it, and to whom I am going 
to return it. Different persons in different places may to different pur- 
poses be in possession of the same thing: one as carrying it, another as 
watching it, a third as using it, a fourth as being about to use it, a fifth as 
being to have the price of it when sold, or the benefit of the use making of 
it when consumed. 

To search out all these cases and decide accordingly is a bminess of 
detail which may be, and ought to be completely executed in the text of 
the civil code. 

The error against which these observations are leveled is at least a 
general one among jurists, not to say an univei'sal one. It is by no means 
an innocent one: from speculation it creeps into practice, producing ob- 
stinacy, ill humour-, blindness, turbulence, and in the end disobedience to 
law. The right I have to my property, to my possessions is derived from 
physical, from natural acts; being derived from natural acts it is a natural 
right; being derived from nature it is not derived from law; its origin, 
its existence was antecedent to law; for nature existed before law. Being 
antecedent to law, it was not created by law: not being created by law it 
cannot be taken away by law. Law was instituted to protect a man in the 
enjoyment of such his rights, not to deprive him of them, or of any part 
of them: these rights like all other natural rights are sacred and inde- 
feasible. So far as it protects him accordingly, it is conformable to natural 
justice; so far as it deprives him of such his rights or any part of them it is 
repugnant to natural justice. Laws conformable to natural justice are 
valid, and ought to be observed; laws repugnant to natural justice are 
ipso facto void, and instead of being observed ought to be resisted. Those 
who make them are tyrants, those who attempt to enforce them are the 
tools of tyrants; both the one and the other ought to be resisted, made 
war upon, and destroyed. 

When any of the natural rights of man are invaded, a man if he has 
the spirit of a man, and in proportion to the share he has of that spirit will 
be vigilant to detect and eager to repel the invasion, 
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Of rights thus self-evident the existence requires not to be proved but 
only to be declared: to prove it is impossible because the demonstration 
of that which is self-evident is impossible: to doubt of it argues of want of 
sense: to express a doubt of it argues not only a want of sense but a want 
of honesty. 

All this talk about nature, natui-al rights, natural justice and injustice 
proves two things and two things only, the heat of the passions, and the 
darkness of the understanding. Persuaded in his own mind, but unable to 
develop the grounds of his persuasion, a man falls into uneasiness, and 
vents it in terms of latent invective upon those whom he conceives to 
differ from him, upon those whose fancied opposition has engaged him 
in the difficulty. It is the old intolerance venting itself in new names: 
instead of saying you are a heretic if you differ from me, you are a tyrant, 
or the tool of a tyrant, or a slave. It is reproach in the garb of ai-gument, 
reproach and nothing else: for when you have taken away the idea of re- 
proach, you have taken away all there is of it. 

Property the creatui'e of law? — Oh, no — Why not? — ^because if it were 
the law that gave everything, the law might take away every thing: if 
every thing were given by law, so might every thing be taken away. 

The case is that in a society in any degree civilized, all the rights a man 
can have, all the expectation he can entertffin of enjoying any thing that is 
srid to be his is derived solely from the law. Even the expectation which 
a thief may entertain of enjoying the thing which he has stolen forms no 
exception: for till it is known to have been stolen the law will as fully 
protect him in the enjoyment of it, as much as if he had bought or made it. 

But what it may be said was the ground the law went upon at first in 
choosing whom it should take for the object of its protection, and for 
what things? a time there must always have been in which men were 
entertaining a mturd expectation of enjoying certain things, an expecta- 
tion derived from sources anterior to law.— Certainly occasions there 
must have originally been, and will have been still in which one man 
must have found a greater fadlity in securing to himself the enjoyment 
of certain things than any other man: but how narrow and how fleeting 
the security! Without the aid of law a savage, it is true, who has hid in a 
cave some fruits he has gathered or some animals which he has killed may 
keep them to himself so long as the cave remains undiscovered, without 
the aid of law; but if he has any intercourse with his species how long 
will his hunt remmn undiscovered? He may carry his acquisition about 
with him and still conceal or otherwise protect it— Yes— so long as he is 
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awake : but has not the savage as well as the monai‘ch need of sleep f In the 
rudest and earliest state therefore of society whatever property a man 
possesses, whatever articles of property he expects to have the enjoyment 
of, his possession if derived from any source more permanent than the 
casual forbearance of those in whose presence he has occasion to find him- 
self, must be derived from a principle which can be called by no other 
name than Im^ Relations purely physical might then as now generate an 
expectation of this kind for a moment and in a weak degree: but an 
expectation in any degree strong and permanent can only be derived from 
law. Till law existed, property could scarcely be said to exist. Property 
and law were born and die together. Till there was law there was no such 
thing as property: take away law and property is at an end. 

[End of inserted material.] 

So much for the several modifications of which property is susceptible. 
Take a certain number of them and lay them together, and there are I 
imagine few species of incorporeal property established under any system 
of law which may not be made out. To make sure of getting them all, 
the way I have taken has been to take for an example that system concern- 
ing the state of which I had the best opportunities of being informed with 
certainty, I mean the English law. I have according examined all the 
several species of incorporeal property of which mention has been made 
by the most approved writers on that law: and these I have found to have 
been all of them explainable by means of the above mentioned list of 
distinctions. The truth is I went to work upon the several complex species 
of incorporeal property themselves as characterized by the several names 
in use 5 and it was by analyzing each of them into the simple modifications 
of which it appeared to be made up that I came to form the entire cata- 
logue here deliverid. The plan of investigation here pursued It may be 
observed is not of the exhaustive kind: it is nothing more than that of 
simple enumeration. But the case seems to be that such a plan is inap- 
plicable to the present subject. To find the limits of any subject nothing 
more can be done than to ascertain the real or semi-real entities, the sub- 
stances or motions or situations it relates to. These may be analyzed in an 
exhaustive method without danger of the omission of any article. The 
several possible subjects of corporeal property were accordingly distin- 
guished in the first place into the two great classes of things and persons. 
Under one or other of these two heads one might be perfectly sure that 
every whole article in the catalogue of these material subjects would be 
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comprised. But it is impossible to set any limits to the number of parcels 
into which this immense mass may by possibility be dmded. A surveyor 
may measui'e the whole circuit of a field: but to count the paths that may 
be made across it is impracticable : even a simple lines may be divided into 
an infinity of parts. As impracticable is it to determine the sum total of the 
sources of distinction with regard to property by any exhaustive process. 

As far however as I can perceive, the plan of enumeration I have here 
pursued will perform pretty well what is required for practice: and if in 
any other of the established systems of laws in Europe there are any 
incorporeal objects of property in the composition of which any modifica- 
tions are to be found other than those which have been here enumerated, 
I believe the list of such omissions will be found at any rate to be a short 
one. 

So much for the several fictitious entities which may be brought to view 
in speaking of the various modifications of property. I can not pretend 
to have exhibited the whole catalogue of them, much less to have exhibited 
all the various groupes and phases in which they may be combined. The 
sum total of all these combinations taken together forms a wilderness in 
which the most piercing eye will be incessantly exposed to lose itself in: 
the parts of it are altogether disparate and incommensurable: take them 
each by itself and their bearings to each other are altogether unascer- 
tainable. To give some sort of clue to this labyrinth is all that I can hope 
to have accomplished here. To exhibit an entire plan of it would require 
an entire work, a work perhaps the most laborious but by no means the 
least useful of any within the pale of jurisprudence. To explain every 
article in this catalogue is impracticable: at the same time it was not with- 
out regret that I saw myself forced to leave a number of articles unex- 
plained which perhaps stood not in less need of explanation than those to 
which it has been given. 

Thus much may be affirmed with cert^nty of them all, that to render 
them intelligible there is no other expedient than the showing of the rela- 
tion which the import of them bears to the import of the groupe of real 
entities, simple modes, and qualities that have been already mentioned: 
with these real entities modes and qualities we must therefore beg^n. So 
far the road is plain: but when we proceed further and endeavour to 
ascertain what is the most convenient order for arranging them one 
with another there seems to be nothing to afford us light: there is no see- 
ing where to begin such a work, nor where it would be ended. There is 
no end to the variety of phrases that may be made out of them to express 
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the same signification. They may be used separately: they may be used in 
long strings of four or five or six strung one upon another. 

We may even go so far as to say of a man that a man is entitled to 
possess a condition or station in life which gives him a title to possess the 
right of exercising such or such a power over such or such a thing. 
Obscure as they are, they are at the same time so familiar as to be meeting 
us as it were at every turn we take. As if this were not enough, from these 
fictitious entities have arisen a secondary race of entities still more fic- 
titious and characterized by the same names. Even the most common 
words we have, words that enter and that indispensably into the composi- 
tion of almost every sentence 5 auxiliary verbs and possessive pronouns, 
are words of this stamp, sophisticated as it were and turned aside from 
their original signification: to have is to possess: the pronouns yoWy wy, 
heYy Ms, their, and so forth imply possession: even a fragment of a word, 
the two or three concluding letters in it envelop the same meaning: for so 
it is that in many languages that case is formed which is called possessive. 
All this while, so essentially do these words enter into the composition of 
all language that in explaining any one of the original ones here spoken 
of, we are obliged to make use of other words of which the import is not 
to be clearly delivered but through the medium of those very words 
which we are endeavouring to explain: such is that illogical and vicious 
circle in which it seems probable that we shall forever be condemned 
to run. 

Thus it is that the tyranny of language makes its sport of sdentific 
industry. In some places it has regularity enough to tempt the ingenious 
mind to endeavour at subjecting the science to the rules of exhaustive 
method 5 while in other quarters it is deformed by such a degree of 
irregularity as sets up an insuperable bar to his most strenuous efforts. 



Chapter 3: OF A LAW AND ITS PARTS 


A LAW may be defined as an assemblage of signs declarative of a 
volition conceived or adopted by the sovereign in a state, concern- 
ing the conduct to be observed in a certain case by a certain pei'son 
or class of persons, who in the case in question are or are supposed to be 
subject to his power; such volition trusting for its accomplishment to the 
expectation of certain events which it is intended such declaration should 
upon occasion be a means of bringing to pass, and the prospect of which 
it is intended should act as a motive upon those whose conduct is in 
question. 

According to this definition, a law may be considered in eight dif- 
ferent respects: 

I. In respect to its source: that is in respect to the person or persons of 
whose will it is the expression. 

2. In respect to the quality of its subject's: by which I mean the pei-^ons 
and things to which it may apply. 

3. In respect to its objects: by which I mean the ects^ as characterized 
by the circumstances^ to which it may apply. 

4. In respect to its extent^ the generality or the amplitude of its applica- 
tion: that is in respect to the determinateness of the persons whose conduct 
it may seek to regulate. — 

5. In respect to its aspects: that is in respect to the various manners in 
which the will whereof it is the expression may apply itself to the acts 
and circumstances which are its objects. 

6. In respect to its force: that is, in respect to the motives it relies on 
for enabling it to produce the effect it aims at, and the laws or other 
means which it relies on for bringing those motives into play: such laws 
may be styled its corroborative appendages, 

7. In respect to its expression: that is in respect to the nature of the 
signs by which the will whereof it is the expression may be made known, 

8. In respect to its remedial appendageSy where it has any: by which I 
mean certain other laws which may occasionally come to be subjoined to 
the principal law in question j and of which the design is to obviate the 
mischief that stands connected with any individual act of the number of 
those which are made offences by it, in a more perfect manner than can be 
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done by the sole efficacy of the subsidiary appendages to which it stands 
indebted for its force.^ 

^ According to the great orade of English jurisprudence, every lav? consists of four 
parts: (Blackst, Comm, Introd. § 2, p. 3-56,) a declarftory, a directory, a remedial, 
and a vindicatory which he calls also the sanction; By the declaratory (to judge from 
such feeble lights as can be extracted out of the thickest obscurity) he seems to mean 
that which contains the description of the act: by the vindicatory that which contains 
the description of the punishment: The directory as he describes iL is a vague repetition 
of the substance of the declaratory and the vindicatory taken together. By the remedial 
he means one or other or both together of two very different things i. that part of the 
law in question which appoints compensation: zly, so much of the system of Procedure 
as is subservient to the execution of that law. Now the power of thpse articles may be 
considered as a branch of what he calls the vindicatory: being a direction concerning 
the disposal of the whole or a part of the produce of the punishment: that is in the case 
where the punishment is any part of it, of that sort the peculiar nature of which it is 
to be capable of yielding a beneficial transferrable produce. As to this part of the law 
it is plain there are but two cases in which it can have existence: i, where the offence is 
of a private nature; i. Where being of a semi-public or of a public nature and being 
levelled against property, the fund to the prejudice of which it operates is assignable. 
As to what belongs to the head of Procedure, this, so far from being a part of the law in 
question, or indeed a part of any law, is a complex mass consisting of a multitude of 
laws put together. It contains a multitude of separate regulations 01 commands: 
commands which are not so much as addressed to the same person as that is which con- 
stitutes the law in question j but to a prodigious variety of other persons. 

If the author had made a point with himself to find an example of all these parts 
as he has done for some of them, he would have given no account of tltis matter at all 
or he would have given a different one. “Stealing is a ciime” — ^that says he is the 
declaratory part of a law: Thou shalt not steal; this he says is the directory part of 
the same law. What is the remedial part of it? what the vindicatory? This he has not 
told us: for he could go no further. To illustrate the remedial he takes up another 
specimen: and here again he gives us the declaratory part and the directory, as before 

feminis, Th& feld or inh^Htance which belonged to Titius^s father is vested his 
death in Titius. This says he is the declaratory part. It is forbidden that m'jone enter 
on another^ frofert^ without leave of the owner. This he gives for the directory. 
What then is the remedial? Here for the second time he is at a stand — bis fairke 
cecidere mams. There being no such thing, there was no producing It: instead then of 
giving the thing itself he gives this general account of it, which let anyone make a 
meaning of that can, If Gains after this will presume to take possession of the land, 
the remedial part of the law will then interpose its office; will make Gaius restore the 
possession to Titius and also pay him damages for the invasion. Yoces inofes rerum^ 
mgaque canora. There remains still hia vindicatory part, which no attempt is made to 
exemplify, not even as the remedial is exemplified — not even by desCiiption. All this 
for want of the light of genuine metaphysics: wandering in a labyrinth of fights and 
wrongs, and duties, and obligations and laws of nature, and other fictitious entities, 
instead of gathering up that clue that might have been afforded by an attentive con- 
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The latitude here given to the import of the word law is it must be 
confessed rather greater than what seems to be given to it in common: the 
definition being such as is applicable to various objects which are not 
commonly characterized by that name. Talcing this definition for the 
standard it matters not whether the expression of will in question, so as it 
have but the authority of the sovereign to back it, were his by immediate 
conception or only by adoption: whether it be of the most public or of the 
most private or even domestic nature: whether the sovereign from whom 
it derives its force be an individual or a body: whether it be issued fr after 
qiM as the phrase may be, that is on account of some positive act or 
event which is understood to warrant it (as is the case with an order of the 
judicial kind made in the course of a cause) ; or without the assignment of 
any such special ground: or whether it be susceptible of an indefinite 
duration or whether it be tua mtttrtt temporary and undurable: as is most 
commonly the case with such expressions of will the uttering of which 
is looked upon as a measure of administration; whether it be a command 
or a countermand: whether it be expressed in the way of statute, or of 
customary law." Under the term “law” then if this definition be ad- 
mitted of, we must include a judicial order, a military or any other kind 
of executive order, or even the most trivial and momentai’y order of the 
domestic kind, so it be not illegal: that is, so as the issuing of it be not 
forbidden by some other law. 

Judging however from analogy, it would naturally be expected that 
the signification given to the word Ittw should be correspondent to that of 
its conjugates legislation and legislative fewer: for what, it will be said, 
is legislation but the act of making laws? or legislative power but the 
power of making them? that consequently the term Im should be applied 
to every expression of will, the uttering of which was an act of legislation, 
an exertion of legislative power; and that on the other hand it should not 
be applied to any expression of will of which those two propositions 
could not be predicated. Accordingly in the former of these points it does 
indeed quadrate with these two expressions: but it can not be said to do so 

sideration of such particulars as the acts which arc made offences, the circumstances 
with which they” are accompanied, the persons whose acts they are, the persons who 
are sufferers by them, the pain experienced by those persons, the pain to be inflicted 
on the offenders and so on throughout the region of real entities. 

Of this nature is the analysis, given by that admired writer, of the parts to be found 
in every law: and his analysis of the content of a whole body of laws is of a piece* 
with it. 

® These distinctions will all of thorn be explained at large, as we proceed, 
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in the latter. It has all the amplitude which they have, but the import 
of it is not every where confined within the bounds which limit them. 
This will be seen in a variety of examples. 

In the first place, according to the definition, the word Im should be 
applicable to any of the most trivial order supposing it to be not illegal, 
which a man may have occasion to give for any of the most inconsiderable 
purposes of life: to any order which a master may have occasion to give 
to his servant, a parent to his child, or (where the request of a husband 
assumes the harsh form of a command) of a husband to his wife. Yet it 
would seem a strange catachresis to speak of the issuing of any such order 
as an act of legislation, or as an exerdse of legislative power. Not but that 
in cases like these the word law is frequently enough employed: but then 
it is in the way of figure. Even where there is no strict legal superiority, 
a man may say to another out of compliment, “your commands are laws 
to me”; but on occasions like these the impropriety of the expression is 
the very reason of its being chosen. 

2, With equal propriety (according to the definition) would the word 
law be applicable to a temporary order issued by any magistrate who is 
spoken of as exercising thereby a branch of executive power, or as exercis- 
ing the functions belonging to any department of administration* But the 
executive power is continually mentioned as distinct from the legislative: 
and the business of administration is as constantly opposed to that of 
legislation. Let the Board of Treasury order a sum of money to be paid 
or issued to such or such a person, let the Commander in chief order such 
or such a body of troops to march to such a place, let the Navy Board order 
such or such a ship to be fitted out, let the Board of Ordnance order such 
or such a train of artillery to be dispatched to such a destination — Who 
would ever speak of any of these orders as acts of legislative power, as 
acts of legislation? 

3, With equal propriety again would the word law according to the 
definition be applicable to any Judicial ordety to any order which in 
the course of a cause of any kind a man might have occasion to issue in 
the capadty of a Judge. Yet the business of judicature is constantly looked 
upon as essentially distinct from the business of legislation and as con- 
stantly opposed to it; and the case is the same between the judicial and the 
legislative power. Even suppose the order to have been ever so general, 
suppose the persons to whom it is addressed to be ever so numerous and 
indeterminate, and the duration of it ever so indefinite, still if issued in 
the course of a forensic contestation, the act of issuing it would not be 
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looked upon in general as coming under the notion of an act of legislation, 
or as an exercise of legislative powei\ The fate of a province may be 
determined by a judicial decree: but the pronouncing of the dco’ee will 
not on that account be looked upon as being capable with any sort of 
propriety of being termed an act of legislation. 

4. Of course the term law would according to the definition be applica- 
ble to any order whatsoever coming directly from the sovereign. But it 
is not in all cases that the issuing of any such order is looked upon as an 
act of legislation. 

But where the sovereignty is in a single person and the party who is 
looked upon as principally affected by it is an individual, neither the word 
law nor any conjugate of it seems, in common speech at least, to be em- 
ploy’d. When the King of France orders a man to quit the metropolis, or 
sends him to the Bastile, the power he exercises is not spoken of as a 
legislative power, nor the act he performs as an act of legislation, Lettres 
de cachet are not ordinarily termed laws. They are termed ordres 
soweraines^ sovereign orders, or by some such name. Will it be said that 
the orders in question are seldom issued but on account of some offense 
committed or apprehended, and that therefore the power exercised by 
them is either of the judicial or the ^hth^iio-faranomic kind,^ Be it so. 
But even let the exercise of it be as far as possible from all dependence 
upon any particular event, as much so as any of the widest extending law 
can be, in short let the sic volo even have no other reason than the iwn 
amo tey still the power exercised upon the occasion would hardly be 
looked upon as all the better entitled to the name of legislative. 

Where the sovereign is a body corporate, there indeed, if the matter be 
considered with reference to the English language, there seem to be no 
exceptions. In Great Britain, for example, the sovereignty is in the King, 
Lords, and Commons in Parliament assembled: It would be hardly pos- 
sible for that complex body to issue any order the issuing of which would 
not be looked upon as an act of legislation. What power was it that it 
exercised when it made the act by which the Earl of Strafford suffered 
death or that by which the Earl of Clarendon was driven into banishment? 
The answer would I suppose be in both cases, the legislative: ® and in this 

® 1 choose here for examples such orders as have their physical termination in a 
man’s body, and are capable in their own nature of being fulfilled by a single person. 
Those which regard property will generally be veiy complex according to the 
different articles which a rnan’s property may consist of. In these examples the acts 
in question would in fact be found resolvable into a variety of orders, issued to 
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case the command which was the result of such act of legislation would 
accordingly be termed a law. How would it be with a command of the 
like nature issued by the Diet of Poland or that of Sweden, by the sov- 
ereign councils of Berne, Venice, Genoa or Amsterdam? This would 
depend partly upon the political notions prevalent in the respective states, 
partly upon the terminology of the respective languages. As to Rome in 
the time of the Commonwealth we know from Cicero that the language 
was thus: a command was termed a frivilegiumi which being a conjugate 
of the word leXy shewed that the power of which such command was 
deemed the exercise, was the legislative. 

Thus much for the frivilegia odiosa: and the case is the same where 
the‘ privilegium is of the favourable kind 5 the most striking part of its 
effects consisting in the hen&ft of which it is productive to an individual. 
If the Parliament of England order money to be paid to any body it is 
by an act of legislation, and the command is called a law: but nobody I 
suppose, thinks of giving that name to a command of the like nature issued 
by the Bung of France. 

5. There are even cases in which although the command were in every 
point a general one, although it were issued men motu and although the 
party from whom it issued were a complex body, it might be a matter of 
dispute whether the command itself were according to common notion 
entitled to the appellation of a law, or the act of issuing it to that of an 
act of legislation: and perhaps with not only equal but still stronger 
appearance of reason whether the power in virtue of which such com- 
mand was issued would admit of the appellation of the legislative power. 
These are the cases where either the power from whom the magistrate 
by whom the commands in question are issued take their official name, or 
that of the magistrate from whose appointment they derive their office, 
comes under the denomination of either of those powers which are wont 
to be put in contradistinction to the legislative. In England the same sets 
of magistrates who exercise the judicial power are allowed, many of them, 
to establish meto motu regulations of a durable nature, regulations 
that are general in all points concerning the conduct of such parties as shall 
chance thereafter to be anyhow concerned in litigation. These regulations, 
though in every other circumstance except that of their not ensuing 
directly from the sovereign power they agree with those which are uni- 
versally and without scruple termed by the name of laws, are not usually 

different persona: but the effect of the moBt material articles might by possibility have 
been obtained by one. 
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characterized by that name: they are called sometimes orders^ some- 
times by a compound sort of name rules and orders of the court from 
which they ensue: and sometimes for distinction’s sake standing orders^ 
nor would the magistrates who are allowed to issue them be spoken of as 
exerdsing acts of legislation or as possessing any share of legislative 
power. 

6. In the same country the magistrate whose powers taken collectively 
are consciously termed by the appellation of the executive power, I mean 
the King, is also allowed to establish of himself and en mero motu a multi- 
tude of regulations; regulations which are to such a degree general that 
the conduct and the fate of large and numerous classes of incUviduals are 
regulated and determined by them, and which accordingly in point of 
duration, though limited by positive institution, are in their own nature 
susceptible of perpetuity. The articles of war for the government of the 
army and the instructions g^ven to privateers may serve for examples. I 
say nothing here of the power of making treaties nor of the power of mak- 
ing war and peace: powere of which the nature is too complicated, and the 
relation which they bear to legislative too faintly characterized, to be 
adduced for the purpose of illustration in the present stage of our enquiiy. 
These then are so many other sets of aiticles which the definition would 
comprize under the name of laws. At the same time the issuing of the 
commands referrable to these heads would hardly without some re- 
luctance be acknowledged as acts of legislation; and the power in virtue 
of which they were issued would probably not without a still greater 
degree of reluctance be admitted to the title of legislative power. 

7. Some difficulty there may also be, though perhaps not so much, 
with regard to various orders (general in point of extension or perpetual 
in point of duration or both) which are wont to be issued by various sets 
of magistrates, all of whom derive their authority originally, and many of 
them immediately, from the King. I am speaking of those for instance, 
which are issued by the governing part in corporate towns and other 
corporations for the government of the members of the corporation: as 
also of those which are issued by Justices of the Peace for the levying of 
rates in the counties for which they are commissioned. The unwillingness 
to employ in these cases the terms act of legislation, and legislathse 
■power will probably encrease as the field of dominion becomes less exten- 
sive. No man ever made a difficulty about employing them in the case of 
Ireland, of the American provinces or other distant members of the 
empire: yet to many it might seem odd to apply the same high sounding 
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appellation to the powers acts and operations of a fraternity of weavers 
or tallow chandlers in a little town or parish. At the same time it would 
be impossible perhaps for the most scrupulous to draw any line of separa- 
tion: The pai'ish of Halifax in Yorkshire is in point of territory not many 
times less, and in point of population, probably even more considerable, 
than the Kingdom of Man, 

These discussions, local as they are, could scarcely be avoided on ac- 
count of the influence which local establishment and local actions have 
on the idiom of the language. Such words as the language a man writes in 
furnishes, such must be made use of, a^d whatever word he makes use of 
on any occasion, he will of course be understood to annex the same idea to 
as every body else annexes to it, unless he ^ves warning to the contrary: 
such warning therefore he must give if he means to be understood, wher- 
ever the language is inconsistent with itself. In the present instance, from 
the confused ideas which men are wont to annex to the terms legislative 
power and executive power little can be collected but that the former it is 
thought is something superior to the latter j and where legislature and 
legislative power are mentioned without any epithet of addition, supreme 
legislature and supreme legislative power are commonly intended. In 
constitutional terms like these, and under popular governments more 
especially, the judgments of men are in continual danger of being dis- 
turbed by the influence of their passions: nor is it to be wondered at if a 
consciousness of the inferences that may be drawn from the significations 
assigned to particular words should on such occasions ebspose them to 
regard the most phlegmatic and impartial discussions with an eye of 
jealousy. 

In some cases the very proximity which there is in point of importance 
between two branches of power is the very cause of the repugnance which 
is felt at the thoughts of extending to the one the appellation which is 
currently given to the other. The two Houses of Parliament are each 
allowed to issue their standing orders, as well as the King his proclama- 
tions: which orders have every quality (that of sovereignty excepted) 
which is to be found in those of which the title to the name of Ims stands 
clearest from dispute: at the same time it has been a practice of such fre- 
quency and a point of such importance to refuse to those orders and 
proclamations the name of laws in the sense in which the word Im is put 
for an object of equal authority with an act of parliament, that it would 
not be to be wondered at if more aversion should be manifested to the 
applying of the name in question to these objects than to any other: inso- 
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much that in the eyes of those who are upon the watch for political here- 
sies it might seem a more dangerous solecism to attribute the legislative 
power in severalty to these high authorities, than to attribute it to an 
inconsiderable fraternity of petty tradesmen. 

Such then are the various sorts of expressions of will to which men 
would be apt for one reason or other to deny the appellation of a law: 
such therefore are the points in which the definition here given of that 
important word outstretches the idea which common usage has annexed 
to it. And these excluded objects have in every point except that of the 
manner of their appertaining to the sovereign, in every point in short 
except their immediate source^ the same nature with those whose title to 
the appellation stands dearest of dispute. They are all referrable ulti- 
mately to one common source: they have all of them alike their subjects 
and their objects, their local extent and their duration: in point of logical 
extent as it may be called they must all of them be either general or par- 
ticular, and they may in most instances be indifferently either the one or 
the other. 

[A break in the MS occurs here,] 

In dedariiig war the King does not make any new Law. He only 
invests the pei-sons agamst whom war is dedared with the character of 
alien enemies. The treatment to be given to enemies it is not in his power 
to vary: at least not by any act of power that shall effect them collectively. 
If he can vary at all it must be with respect to individuals. The treatment 
to be given to enemies is detci'mined either by the unwritten Law, which 
he has no share in making, or by the written, in the making of which he 
has only a 3d share. 

In like manner in making Peace he does not make any new Law. He 
only reinvests the persons with whom peace is made with the character of 
alien friends. The treatment to be given to alien friends it is not in his 
power to vary. He cannot, it is conceived, give them any new rights nor 
subject them to any new duties or new restraints. Certainly he cannot 
subject them to any new punishments for the breach of either old or new 
duties or restraints. 

He who has the arbitrary divestitive power with respect to any office 
of value, does thereby possess fpso facto the power of making Laws over 
the persons actually invested with such office. The field of dominion is 
unlimitedj the force of the power is limited by the magnitude of the 
punishment which it would be to a man to lose the office. Hence the 
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power of the Crown to regulate the conduct of Governors of Provinces — 
the Powers of the several Boards to regulate the conduct of officers in 
their respective departments. Hence in part the Legislative power of 
Courts of Justice over their dependent Officers. Hence in a word the 
Legislative Power which voluntary societies or mere private clubs^exer- 
cise over their members. 

To the species of power here termed investitive and divestitive, though 
a power of the first importance and which runs through the whole system 
of government, no general name has ever hitherto been assigned. In great 
part of that large extent in which it subsists it has not hitherto been no- 
ticed. The attending to it may, I conceive, be a means of throwing con- 
siderable light on the subject of Jurisprudence. 

Power Investitive and Power Divestitive, though with respect to any 
single class the exercise of them has opposite effects, yet in a certain point 
of view are the same power. The one can never be exercised without the 
other’s being exercised at the same time. He who is taken out of one class 
or division of men, is thereby if he remain in the number of men, put 
into another. The circumstance that determines to which of these branches 
exertions of the aggregative power shall be attributed, is partly the 
magnitude of the division mto which a man is put by it: and partly the 
way in which his interest is effected by the change. If the new division 
into which he Is put be smaller than that which is the complement to it 
viz:^the class comprised of all persons who are not in the class in question, 
especially if the change be to his advantage it is attributed to the investitive 
power: the man is said to be appointed to the office if it be a class of office. 
If large, as for instance comprised of all persons who are not in such an 
office, especially if the change be to his disadvantage, the change is 
attributed to the divestitive power: the man is said to be displaced. 

Power investitive and divestitive have this in common, that they are 
each of them the power of aggregating individuals to a certain class or 
division distinguished by a certain name: they may therefore be termed 
by one common denomination, the aggregative or classifying power. 

Legislative Power is nothing till it be brought home to individuals. 
While the Legislative Power confines itself to act upon the several per- 
sons Of things that are its objects in large masses or sorts, he who has the 
power of filling up those sorts, he who with respect to those sorts possesses 
the investitive power, shares the effective power with him who exercises 
the Legislative. He who possesses the correspondent division of Denomi- 
native power, must join hands, at least must be expected to join hands 
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with him who possesses Legislative power in the behalf in question before 
the Law in question can have any effect on individuals. 

The pereons who have most frequent occasion to exercise this com- 
pound power, are those who are invested with Military Command. The 
exertion of it by the supreme authority of the state over persons not 
aggregated to military classes is invidious and seldom necessaiy. An act 
of attamder is an instance of its exertion among us. A Lettre de Cachet is 
an instance of its exertion under the French Law. 

A Law is commonly understood to be such an exercise of power as (un- 
less made otherwise by express provision) is in its nature indefinitely 
permanent in its efficacy. For it to be so it must direct itself to the persons 
and things that are its objects in sorts: because (especially among things) 
individuals pass away and sorts only remain. By the Legislative power is 
understood the power of making Laws. At the same time the Legislative 
Power is the name by which that power is commonly noticed which is 
looked upon as the supreme power in the state. This circumstance serves 
to shew how rare the exercise of this compound power is in those in whose 
hands the power of commanding is unlimited in point of amplitude and 
force. 

The being punished with such or such a punishment being a property 
that is adventitious and variable is not a fit property to constitute a classic 
character. Offences must be first described in order to be punished. 

In a natural arrangement the denominating character of each class 
should be such as indicates the relation which the particulars comprised 
under it bear to that object of consideration which is the end of the Science. 

[Some material is obviously missing here.] 

It has already been observed that the bare act which is commanded or 
prohibited is always a very simple object: whereas the circumstances be- 
longing to it constitute an immense groupe of objects which are capable of 
being infinitely diversified. Now the more diversified they are in their 
nature, the more diversified of course they will' be in their description, 
wheresoever it is necessary that one should be distinguished from another. 
The more diversified they are in their description of coui-se the more room 
will the description that must be given of them occupy in the code. The 
circumstantiative part is accordingly that part of the expository matter 
which will be much the most voluminous. 

Now when a parcel of literary matter of any sort is in such a manner 
connected with another parcel of literary matter that the one cannot prop- 
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erly be understood without the other, the most obvious method of dis- 
posing them is to put them together: placing them in the same instrument, 
and as dose together in that instrument as necessary. For this reason if 
there were no other to the contrary where thei'e is one parcel of matter 
connected in the manner above mentioned with a number of other parcels, 
where a given parcel of matter instead of being connected with one other 
only is connected with a number, the most obvious as well as commodious 
method would be to give to the former the same connection in point of 
contiguity with every one of them. But were this the case the former par- 
cel would come to be repeated as many times as there were parcels to 
which it was to be applied. Now such repetitions, on account of the enor- 
mity of their bulk, would soon become impracticable. Some therefore of 
these parcels of penalixing matter there must be to which the quantity of 
circumstantiative matter that belonged to them could not be placed con- 
tiguous. Now if this might be the case with some, by the same reason 
might it be with all, It might therefore and indeed must often happen, 
that a quantity of dreumstandative matter applying alike to diverse par- 
cels of penalizing matter, might instead of being placed contiguous to 
each, be placed contiguous to none, forming on the contrary a kind of in- 
dependent parcel of itself. If the parcel were large it might be made to 
occupy a distinct volume: if larger still, it might be made to occupy even 
a multitude of volumes. 

When the separation in point of material contiguity between parcels of 
matter which in idea are so inseparably interwoven is once effected and 
becomes permanent, the two parcels will naturally acquire different 
names. Thus accordingly has it happened in the case before us. Of the 
circumstantiative matter which concerns the description of the several 
sorts of acts which are made offences a great pait has been frequently 
separated from the rest of the body of the law under some such appella- 
tion as that of mil law or the dvil branch of jurisprudence: while the rest 
together with the greatest part of what concerns the description of the 
bare acts that have been made offences, or of the act of punishment, as also 
the greatest part of what concerns the circumstances affecting the descrip- 
tion of the punishment, has been kept together under some such name as 
fend law, or the penal branch of Jurisprudence. It will not be wondered 
at, if the boundaries of these two compartments should be in a considera- 
ble degree different in different countries: and indeed very unsettled in 
every country. It will not therefore be wondered at if the account here 
^ven of those boundaries should be found to be neither very particular 
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nor very correct. Loose as it is, it may however, even at this stage of it, 
serve to give such an idea of the distinction as shall be rather more precise 
than any that has been given of it before. To render it however still more 
clear and satisfactory it may be worthwhile to give it a more particular 
application. For this purpose let us take a short review of the several divi- 
sions of the whole mass of law as marked out by the several classes and 
other subordinate divisions of offences: observing under each division 
what part of the matter necessarily comprehended under that division is 
most likely to be referred to the civil branch, and what part to the penal. 



Chapter 4: SOURCE OF A LAW 


F irst then with respect to its source. Considered in this point of view, 
the will of which it is the expression must, as the definition inti- 
mates, be the will of the sovereign in « state. Now by a sovereign 
I mean any person or assemblage of persons to whose will a whole politi- 
cal community are (no matter on what account) supposed to be in a dis- 
position to pay obedience: ^ and that in preference to the will of any other 
person.® Suppose the will in question not to be the will of a sovereign, that 

^ I do not say in all cases: cases in which the sovereign shall not make any law, acts 
which he shall neither command noi prohibit, laws already subsisting which he shall 
not alter, ma^ be settled in a variety of ways: by the original compact where any such 
thing has taken a place (See Fragm, on Govt. Ch. iv par. 34.), by subsequent 
compacts and engagements such as we see entered into by sovereigns every day: as in 
the cases of conquest, capitulation, cession, exchange, succession, and so on. 1 speak all 
along as to what is practicable: ns to the matter of expediency, that is not in question 
here (Ib. 37). 

® It may happen that one peison or set of peisons shall be sovereign in some cases 
while another is as completely so in other cases, (See Ch. xvi <Divi3ion> 17?; o- 
duciion to th& Fimoiflei oj Morals md Leg%slatiQii\,') On this supposition they may 
be considered as composing all together but one sovereign. The truth of these piopo- 
sitions, which may peihaps be found not veiy conformable to the most current notions, 
may presently be made appear. Power over peisons, is either power over theii 
passive faculties merely, or power over their active faculties: which latter may be 
termed fozuei of tmpeiation. Now in point of fact not to meddle at present with the 
point of right (or to speak more intelligibly with the point of utility or expediency, 
since right independently of law and of utility is unintelligible) in point of fact, I say, 
the ultimate efficient cause of all power of imperation over persons is a disposition on 
the pait of those persons to obey; the efficient cause then of the power of the sovereign 
is neither more nor less than the disposition to obedience on the part of tlie people. 
Now this disposition it is obvious may admit of innumerable modifications — and that 
even while it is constant j besides that it may change from day to day. The people may 
be disposed to obey the commands of one man against the world in relation to one 
sort of act, those of another man in relation to another sort of act, else what are wc to 
think of the constitutional laws of the Germanic body: those of one man in one place, 
those of another man in another place, as we sec the world over: those of one man (for 
instance the dictator at Rome) at one time, those of another man or set of men (for 
instance the assembly of the governing part of the Roman people) at another* they may 
be disposed to obey a man if he commatids a given sort of act: they may not be disposed 
to obey him if he forbids it and vice versa. In some of these cases, shaip, one should 
think, must be the eye that can detect encroachments, and resolute the hand that can 
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is of some sovereign or other; in such case, if it come backed with motives 
of a coercive nature, it is not a law, but an illegal mandate: and the act of 
issuing it is an offence.® 

If the person of whose will it is the expression be a sovereign, but a 
sovereign to whose power in the case in question a person of the descrip- 
tion in question happens not to be subject, it is a law, which as to that 
person indeed has no force, but still it is a law.^ The law having no force, 

bear up against them, and that can say to the torrent of soveieign power, thus far shalt 
thou go and no farther. But there is nothing of this sort which religion cannot do at 
any time: in the puiest monaichies as well as in the freest commonwealths. The JEWS 
would have done anything else for Antiochus, but they would not eat his pork. The 
exiled Protestants would have done anything else for Lewis, but they would not go to 

mass. The Catholics of Great Britain would obey any other law of the Parliament of 

Gieal Britain but they will not stay away from mass. In all other points they will 
obey the temporal sovereign for the time being: in this point alone they choose to obey 
the commands of departed sovereigns or of the Pope, or what comes to the same thing, 
what to them appear to be the dictates of the religious sanction. Why might not this, 
(in point of practicability I mean) be settled by law, as well as by an inward dctcimi- 

nation which bids defiance to the law? Does not the Biiton when in France obey the 

sovereign of France? Does not the Frenchman when in Gicat Britain obey the 
sovereign of Great Britain? and do not the Briton and the Frcncliman both when at 
Rome do as they do at Rome? Let it be observed once more 1 consider here not wliat 
fs most eligible, but only what is possible. 

One great difficulty is to draw the boundary line betwixt act and act, betwixt such 
classes of acts as the sovereign may, and such as he may not, lake for the objects of 
his law, and to distinguish it by marks so clear as not to be in danger of being mistaken: 
especially when leligion and the acumen and pertinacity which that principle inspiics, 
are out of the question. The plainest marks are those which arc made by ^lace and 
time. By place: for this is all that there is to distinguish the power of any one 
sovereign from that of another. By time; accordingly at Rome, even in a rude age, a 
man would be absolute fox six months without any hope or chance of protracting his 
'power a day longer* so in regencies, as we sec every day, though the minority be ever 
so long. As to where the circumstance is the mark, the law is the stronger, in 
as much as the physical power teiniinates in great measure with the political. But to 
examine these matters in detail belongs to the particular head of constitutional law. 

® If the mandate (being a command) comes to be obeyed, the act of issuing it is an 
act of mfle injurious restrainmefitj or simfle injurious compulsions according as the 
command is positive or negative (see Ch. 1 2) if not obeyed, it is an attempt to 
commit the one or the other of those offences: at any rate, as also if it be a countermand, 
it is a disturhancCy or if on pretense of title an usurpation^ of some branch of power 
beneficial or fiduciary, private or public. See ch. 16 (Division) LIV p. 287. \lntrQ^ 
duetion to the ?rinciplesj\ 

* It is evident that in point of fact (for to that point I still exclusively adhere) 
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the not obeying it is either no offence or an offence which cannot be ptin- 
ished. Yet still it cannot here be said that the issuing it is an offence; be- 
cause the person, from whom it issues is one whose act, as such, cannot be 
invested with the character of an offence. Were the Lord High Treasurer 
of Great Britain to issue of his own authority an order for laying a tax on 
all the inhabitants of Great Britain the issuing of that order would indeed 
be an offence: since the Lord High Treasurer of Great Britain is no more 
a sovereign in Great Britain than he is anywhere else. But were the King 
of France to issue an order to the same effect addressed to the same per- 
sons, such law would indeed be of no force, but yet it would hardly be 
looked upon as coming under the name of an offence; why?— -because the 
King of France, though not sovereign in Great Britain is sovereign else- 
where; to wit in France: on his part then it would be an act not of delin- 
quency but of hostility. 

Now a given will or mandate may be the will or mandate of a given 
person in either of two ways; in the way of conc&ption as it may be called 
(that is of original conception) or a. in the way of adoftion. A. will or 
mandate may be said to belong to a sovereign in the way of conception 
when it was he himself who issued it and who first issued it, in the woi-ds 
or other signs in which it stands expressed; it may be said to belong to 
him by adoption when the person from whom it immediately comes is 
not the sovereign himself (meaning the sovereign for the time being) 
but some other pei-son: Insomuch that all the concern which he to whom 
it belongs by adoption has in the matter is the being known to entertain a 
will that in case such or such another person should have ejqjressed or 

sovereignty over any given individual is a matter which is liable to much diversity and 
continual fluctuation. Subjection depends for its commencement upon birth; but for 
its continuance it depends upon a thousand accidents. In point of fact a man is 
subject to any and to every sovereign who can make him suffer; whether it be in person 
(that is in body or in mind) in reputation, in property, or in condition. (Ch. 16 
Division [InhoducHon to the Pnnafles],) In body he can be subject to but one at a 
time: but in mind in reputation and in property he may be subject to multitudes at 
once. Every Catholic for example, or i£ there be any difference, every Papist who Is so 
at heart, whatever nation he belong to, is in a certain sense subject to the Pope, in 
virtue of those pains of the religious sanction (See Ch. 5, Pleasures and Pains 9 
[Introduction to the ?nndfles\ .) which the head of the Catholic church has it in 
his power to inflict upon minds whose religious biases (Ch. 6 <CSensibllity!> 19 
[Introduction to the ?rincifhs\.) prepare them for such impressions: pains the in- 
fliction of which, were it an offence, would come under the head of simple mental 
injuries. (Ch. 16 <Division> 33 [Introduction to the Fnnciflei[,) 
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should come to have expressed a will concerning the act or sort of act in 
question, sucli will should be obsei-yed and looked upon as his.® 

Where a mandate appertains to the sovereign only by adoption, such 
adoption may be distinguished in several respects: in respect of the tmo 
in which the mandate adopted appears with reference to that of the 
adopting mandate: 2, in respect of the persons whose mandates are thus 
adopted. 3. in respect of the degree in which the adoption is performed: 
fourthly in respect of the form of expression by which it may be per- 
formed. 

First then, with regard to time, the mandate which the sovereign in 
question is supposed to adopt may be either already issued, or not: in the 
former case it may be said to be his by susceftion} in the latter by fre- 
adoption. Where the sovereign holds himself thus in readiness to adopt 
the mandates of another person when so ever they shall happen to have 
been issued, he may thereby be said to invest that person with a certain 
spedes of power, which may be termed a power 0} imperation. Examples 
of this distinction we shall see immediately. 

2. As to the persons whose mandates the sovereign may have occasion 
to adopt, it would be to little purpose here, and indeed it would be pre- 
mature, to attempt reducing the enumeration of them to an analytic 
method. In the way of susception, the sovereign for the time being adopts 
as well the mandates of former sovereigns as those of subordinate power- 
holders: ® in the way of pre-adoption, he can adopt the last mentioned 
mandates only: for to pre-adopt the mandates of subsequent sovereigns 
would be nugatory, since whatever actual force there is in sovereignty 
rests in the sovereign for the time being: in the Jiving, not in the dead. 
As the propensity to obedience may admit of every imaginable modifica- 
tion, it is just conceivable indeed that the people should in certain points 
obey the mandates of a deceased sovereign in preference to those of his 
living successor. Lycui'gus, if the story be a true one, found means by a 

^ In this there is no mystery; the names peihaps are new, but the distinction itscll 
is constantly exemplified, and that in the most ordinary concerns of life. You are 
giving orders to your servant; this it is plain you may do in either of two ways: by 
saying to him, “Go and do so and so,” mentioning what: 01 by saying to him, “Go 
and do what Mi. such-an-one bids you.” One of these ways is just as familial as the 
other: the older you yourself give in the former case, is youis by conception: the 
order Mr. such-an-one gives in the latter case is yours by adoption. 

” {?OKer-holiers) So I will take leave to term those who stand invested with a 
power: the term is analogous in its formation to the words hndhoUei, freehold er, 
householder. 
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trick, thus to reign after his death; but it is a trick that could hardly suc- 
ceed a second time; and the necessity he foiuid himself under of having 
recourse to that expedient would be a sufficient proof, if there required 
any, how little need the sovereign who is recognized as such for the time 
being has to be beholden for his power to his departed predecessors. 

As to the subordinate power-holders whose mandates the sovereign 
pre-adopts, these are of course as many and as various as the classes of 
persons to whom the law gives either powers of imferation or the con- 
trary powers of de 4 mfermony if such is the name that may be given to 
the power of undoing what by imperation has been done. These powers 
it may give to the power-holder on his own account, in which case the 
power is beneficial, or on that of another j in which case it is fidudary : and 
in this latter case, on account of an individual, or on account of the public 
at large 5 in which latter case again the power is of the public or constitu- 
tional kind. It is thus that every mandate that is issued within the limits 
of the sovereignty and that is not illegal, is in one sense or the other the 
mandate of the sovereign. Take any mandate whatsoever, either it is of 
the number of those which he allows or it is not; there is no medium: if it 
is, it is his 5 by adoption at least, if not by original conception: if not, it is 
illegal, and the issuing it an offence. Trivial or importaiit makes no dif- 
ference: if the former are not his, then neither are the latter. The man- 
dates of the master, the father, the husband, the guardian, are all of them 
the mandates of the sovereign : if not, then neither are those of the general 
nor of the judge. Not a cook is bid to dress a dinner, a nurse to feed a child, 
an usher to whip a school boy, an executioner to hang a thief, an officer to 
drive the enemy from a post, but it is by his orders. If anyone should find 
a difficulty in conceiving this, he has only to suppose the several mandates 
in question to meet with resistance: in one case as well as in another the 
business of enforcing them must rest ultimately with the sovereign. To 
deny it is as much as to say that it is God Almighty indeed that keeps up 
the race of elephants, but it is somebody else that keeps up the race of 
mites. Nor is there anything of fiction in all this: if there were, this is the 
last place in which it should be found. 

Fiction, the bane of science, which is frequently wickedness and which 
is at best but nonsense, can never be requisite for explanation; fiction is no 
more an elucidation of what is obscure than one riddle is of another: for 
from fiction, that is from falsehood, no ideas can be collected but what are 
false. 

To continue the laws of preceding sovereigns, and the powers of the 
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various classes of magistrates, domestic as well as civil, is (iu every tolera- 
bly well settled commonwealtli at least) a matter of course. To suffer 
either of those systems of institutions to perish, and not to establish any- 
thing in their stead, would be to suffer the whole machine of government 
to drop to pieces. The one course no sovereign was ever yet mad enough, 
the other noAe was ever yet industrious enough, to pursue. If the adop- 
tion be not declared in words, it is because the fact is so notorious, that any 
express form of words to signify it would be unnecessary. It is manifested 
by means not less significant than words, by every act of government, by 
which the enforcement of the mandates in question is provided for. If it 
be alleged that the trivial transactioiis that pass in the interior of a family 
are not specifically in the contemplation of the sovereign: (trivial as they 
may be termed when individually considered, though in their totality 
they are the stuff that human life is made of) the same may be said of the 
transactions of fleets and armies: of those which become the objects of the 
mandates issued by the general or the judge. The same may even be said 
of those laws which issue directly from the veiy presence of the sovereign. 
It is only by the general tenor of their effects and not by any direct spedfi- 
cation that individual acts of any kind can be comprised under exclusive 
and general descriptions. 

It is in this very way that conveyances and covenants acquire all the 

^ Concern which the sovereign has in giving legality to conveyances and covenants. 
See Ch, i6 Division, 35^ [Introduction to the Mncifles], 

This is another of the many occasions that occur in a work of general jurisprudence 
in which it is difficult to find a proper term to make use of. The word fronme would 
have been too exclusive: since even of such promises as it is lawful to make it is not 
every one that the law will oblige a man to observe: and the same thing may be said 
of the words agreementy and engagement. The word sHfulaiion is liable to objections 
which it would take up too much room, to discuss here. The word fact is not in common 
use, and it has no conjugates belonging to it. The word comfact might seem to ex- 
clude the case of a nudum faciumy where there is but one pact, one promise, between 
the parties: without any promise or anything else to which English lawyers give the 
name of a consideration given on the other side. The word contract (though at first 
sight it might seem more apposite than any that have been mentioned) is too extensive. 
In the Roman law it is applied to various sorts of mixed transactions: to transactions 
consisting of a conveyance on each side as in emftU’-venditeoi to transactions consist- 
ing of a perpetual conveyance on one side and a covenant or covenants on the other, 
as in mutuum: to transactions consisting of a temporary conveyance on one side, and a 
covenant or covenants on the other, as in defosUum and commodatum: of a conveyance 
which might be temporary or perpetual according to contingencies, and a covenant or 
covenants on the other: as in fignus: not to mention cases in which there is neither 
conveyance nor covenant between the parties, but only certain obligations imposed 
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upon them ill consequence of some community of interest by the law itself: as might 
be the case in setvetus where for instance the thing had acciued to the parlncrsj by the 
gift of a third person. In the English law there is a similar confusion, though not the 
same. The name of contact is given to some transactions in which iheie is nothing 
but puic conveyance, as in sale and exchange: to others in which there is conveyance 
and covenant both as in B ailment , and in Hiring and Borrowing: to other cases in 
which there is neither conveyance nor covenant, but an obligation to convey, arising 
from some other souice \ as in several cases of debt* It is not a place here to enter into 
any fuither discussions concerning the Roman contraciUK or the English contracit^ or 
to draw any parallel between them. The ideas respectively annexed to these terms are 
compound ideas, consisting of conveyances, covenants and other sources of obligation 
made up in various mixtures. To undei stand these mixtures, a man must understand 
the elements of which they are composed; that is, he must know in what respects those 
elements are distinct not only from other things but from one another. Among those 
elements are conveyances and covenants. But of the difference between a conveyance 
and a covenant no lawyer that has ever written seems yet to have entertained a clear 
idea. This at least must be said of all those who have acquiesced in this part of the 
nomenclature either of the Roman or of the English Law. The Roman jurisprudence 
on this subject is a perfect chaos: the English jurisprudence is as perfect an one in 
another way: and one may venture to affirm that there is no other system of juris- 
prudence any where that is in any better case. To infuse order into this cliaos, to throw 
light upon the darkness is impossible to a man who has not some such analysis as the 
following before his eyes. Let any obligation, to which one man can be subjected in 
favor of another, be conceived. Such obligation cither is incumbent upon you or is 
not: if not, and the case is that it was imposed upon you, it must have been taken off. 
Whether it remains incumbent on you or has been taken off, the imposition or removal 
must have been performed either directly by the law itself, without the intervention of 
any other will either on your own part or on that of any other person, or else by an 
individual or individuals in virtue of powers conferred on them by the law. In the 
hist case there is ncithei covenant nor conveyance. In the other case if the obligation 
is imposed upon yourself alone by yourself alone, (1 mean in the first instance) the 
expression of will which it is imposed by is a covenant: in all other cases whether it 
be that an obligation is taken off in the first instance or imposed, the expression of will 
whereby such effect is produced is a conveyance: conveyance of a right to him from 
whom an obligation is taken off, or in whose favour an obligation is imposed on some 
one else. (I say in the first instance: for whatever further operations may be necessary 
either to corroborate a right and give it that degree of force which in most systems of 
law it possesses, or to turn the possession of it to the account of a third person, these of 
themselves may be looked upon as sufficient to create it. Concerning the corroborative 
provisions attended to see the next paragraph in the text.) It appears then that in a 
large view of the subject a covenant may be regarded as a species of conveyance: it is a 
conveyance of a right to certain services: but it can never be a conveyance of anything 
but a right to services; nor of any other services than those of the convenor or 
covenantor himself. Leaving this exception as on the one hand, a man may always 
covenant without conveying; or on the other hand may he always convey without 
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validity they can possess, all the connection they have with the System of 
the laws: adopted by the sovereign, they are converted into mandates.® 
If you give your coat to a man, and the gift is valid, and nobody else has 
a right to meddle with youi’ coat, it is because a mandate subsists on the 
part of the sovereign, commanding all persons whatever to refrain from 
meddling with it, he to whom you gave it alone excepted, upon the event 
of your declaring such to be your pleasure. If a man engages or covenants 
to mend your coat for you, and such an engagement is valid, it is because 
on the part of the sovereign a mandate hath been issued, commanding any 
person upon the event of his entering into any engagement, (exceptions 

covenanting: and though it often happens that the operations of covenanting and 
conveying are performed together, yet this does not render them in themselves the 
less distinguishable. The case in which the effect of a covenant comes nearest to that 
of a conveyance, is that of a covenant to convey: but even in this the difference is 
manifestly discernible. Every one knows that a person in whose favour a covenant to 
convey, a piece of land for instance, lias been made, which covenant has not been per- 
formed, is not yet in the case of one in whose favour that covenant has been performed: 
a conveyance has been made accoidingly. In this first case, the occupation of the land 
on his part would as yet be wrongful, whatever wrong there may be in the behaviour 
of the other who withholis from him the sort of service which consists in the making 
such conveyance as would render the occnpalion lawful; in the other case such service 
having been rendered the occupation is not wrongful any longer. It perhaps may be 
thought superfluous to observe, that by covemmf I mean all along what people at 
large arc in use to mean by it: viz: a promise whatsoever, which is rendered binding 
by the kw, and not such promises only, for the breach of which the remedy given by 
the English law is called, in the technical language of tliat law, m actiofi> of covenmu 
Superfluous it would indeed be were it certain that no lawyer would ever look into 
this book, or none but what were superior to the prejudices of his profession. But 
it must often have been observed, that when a man gets the habit of using words in the 
teeJmical sense, to which the use of them is confined by lawyers, he is apt to lose the 
memory of the more extensive sense which is given to them by other men. 

As the word contract is applied to transactions where there is conveyance and to 
transactions where there is covenant, one might be tempted at first sight to look upon 
it as a teim that might be made use of as a common name for conveyances and covenants 
in all cases. But this would not by any means agree with the nomenclature cither of the 
English or of the Roman Jurisprudence. To covenants the word contracts might per- 
haps be applied in every case without any great apparent harshness ] although there 
are some cases in which it is not usually thus applied. But in regard to conveyances 
it could not without great violence be applied to any others than those to which it 
has usually been applied: because the particular usage of lawyers, which seems in this 
instance to have grown up in repugnancy to common usage, will not bear a man out in 
such repugnancy any further. 

® Qu. engagers and engagement 
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excepted) and thereby that pai'ticular person in consequence of his having 
entered into that particular engagement, (it not being within the excep- 
tions) to perforin it: in other words to render you that particular service 
which is rendered to you by performance of the act which he has engaged 
for. 

Thus then in all cases stands the distinction between the laws which 
belong to the legislator in the way of conception, and those which belong 
to him in the way of pre-adoption. The former are the work of the legis- 
lator solely: the latter that of the legislator and the subordinate power- 
holder conjunctively, the legislator sketching out a sort of imperfect 
mandate which he leaves it to the subordinate power-holder to fill up.® 
In the first case there are no other mandates in the case than those which 
issue from the legislator immediate: in the latter case whatever mandates 
there are come from the subordinate power-holder immediate^ and when- 
ever they happen to be issued can only be said to ensue fotestative from 
the legislator. In the former case there are mandates from the first that 
exist in aettt: in the latter until issued by the subordinate power-holder, 
whatever mandates there may be conceived to be exist only in fotentia. In 
the former case the law will more readily than in the other be perceived 
to be occupied in issuing or repeating commands: In the other case it will 
be apt to appear as if it were employed solely in giving descriptions: for 
example of the persons by whom powers shall be possessed: of the tMngs 
over which, or persons over whom, such power shall be possessed: of the 
acts to which such power shall extend j tliat is of which the performance 
shall be deemed an exercise of such power: of the flace in which and the 
time during which such powers shall be exercised, and so on. Yet still such 
descriptions have so much in them of the nature of a command or what 
stands opposed to it, that whenever the power which they confer or limit 
comes to be exercised, the expression of will whereby it is exercised may, 
without any alteration made in the import of it, be translated into the 
form and language of a mandate: of a mandate issuing from the mouth 
of the lawgiver himself.^® 

® This is one way among innumerable others in which as will be seen hereafter, the 
complete power of imperation or dc-imperation may be broken inlo shares, see Ch. 1 1 
(Generality) . 

^®The fundamental law of those by which conveyances of property in things 
corporeal are adopted is that which corresponds to and prohibits the offence of, wrong- 
ful occupation of property: that by which covenants are adopted, is that which 
corresponds to and prohibits the offence of wrongful withholding of services. Sec Ch. 
16 (Division) [Introduction to the Frincifhs], 
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Next as to the degrees in which the mandate of a subordinate power- 
holder may be adopted by the sovereign: or in other words the degree of 
force which such mandate acquires by the adoption. Take any single mani- 
festation of the sovereign's will, and all the assistance that the mandate of 
a subordinate power-holder can receive from it consists in a bare permis- 
sion: this IS the first step that the sovereign takes towards the gmng valid- 
ity to subordinate mandates: the first and least degree of assistance or 
rather countenance that the inferior can receive from the superior: the not 
being made the subject of a law commanding him not to issue the subordi- 
nate mandate which is in question. The part thus far taken by the sov- 
ereign is we see merely a negative one. Nor would it be worthwhile, or 
indeed proper, to notice him as talcing any part at all, since it is no more 
than what is taken by every the merest stranger, were Itmot for its lying 
so much in his way to take the contrary part j a part which he actually does 
take in relation to the greater number of the other members of the com- 
munity, If any further degree of countenance is shewn it must be by an- 
other law or set of laws: a law permitting the subordinate power-holder to 
punish with his own hand the party who is made subject to the mandate in 
case of disobedience, by a law permitting others to assist in the adminis- 
tering such prmishment, by a law commanding others to assist 5 and so on. 
Such ulterior corroborative laws however are not to be reckoned as ex- 
clusively necessary to the particular business of adoption: for a set of sub- 
sidiary laws like these are equally necessary, as will be seen hereafter, to 
the giving force and efficacy to such laws as issue from the sovereign him- 
self in the most immediate manner.^^ 

Next as to the form or manner in which the adoption may be per- 
formed, We have already intimated that it may be done by permission: 
that is by a legislative permission: but it may also be done by mandate, 
by a legislative mandate: by a permission addressed in the first in- 
stance to the power-holder 3 a permission to issue the mandates which it is 
proposed to adopt; or by a mandate addressed immediately to those 
whom it is sent to subject to his power; a mandate commanding them to 
obey such and such mandates whensoever if at all, he shall have thought 
fit to issue them. In the former case the mandate of the subordinate power- 
holder whenever it comes to be issued, is a 'primordial one: in the latter 
case it is srtp&rvmtitious^ the mandate of the sovereign being the primor- 
dial one, of which this which is superventitious is reiteratke. These terms 
should they appear obscure, will hereafter be explained.^2 Whichever be 

V. infray CK. 13 (Force) . Infra^ Ch. i a (Aspect) . 
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the form, it comes exactly to the same thing: and the difference lies rather 
in the manner in which we may conceive the inclination of the sovereign 
to be expressed, than in the inclination itself. In both cases the mandate 
depends for its force upon a further set of mandates, as hath been already 
intimated and will be shewn more particularly further on. Whether these 
subsidiary mandates be annexed to a mandate on the part of the sovereign 
ab imtiOy or to the mandates of the subsidiary power holder when they 
arise, is a matter of indifference. 

The mandate of a subordinate powerholder, when it has the requisite 
degree of permanency and generality, to constitute it according to com- 
mon speech a Icm is in the language of the English jurisprudence in many 
cases termed a It was first applied to the laws made by the gov- 

erning body in corporate towns, being so much as to say a town-hw. In 
process of time it has been extended to any other laws made by any other 
bodies corporate j although they had nothing to do with the government 
of particular towns: such as the tiuding, banking and insurance companies. 
It might with equal propriety and convenience be extended to any subor- 
dinate laws whatever. In Great Britain, King’s proclamations, wherever 
they are anything more than admonitions to observe the already estab- 
lished laws are by-laws: King^s Charters inasmuch as they confer new 
powers of legislation are by-laws: the articles of wai' which it is the custom 
for the King to establish for the government of the army are by-laws: 
treaties entered into by the King, inasfar as they contain anything that 
binds the subject ipo facto are by-laws: the ordinances established by 
James when Duke of York and Lord High Admiral for the government 
of the Dock-Yards are by-laws: Standing Regulations which the Justices 
of the Peace are allowed in certain cases to make in their judicial capacity 
or otherwise for the government of their respective counties are by-laws: 
standing rules of Court made mero motu by judges of all sorts are by- 
laws: So ill France many of the arrets of their parliaments though ranked 
without distinction under the same name with their juchdal mandates, 
will be found upon examination to be by-laws 5 as in short are all other 
permanent mandates whatever which bear not the signature of the King. 
General ordinances established by the several states of the German Em- 
pire within their respective dominions, are, in as far as they hold them- 
selves subject to the dominion of the Diet, no more than by-laws. Ordi- 
nances issued by the assembly of the States general of the Dutch United 
Provinces for the government of the provinces of the generality (pays de 
la generalite) are no more than by-laws, the sovereignty over the State? 
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general being considei-ed as residing in the collective or aggregate body 
composed of the several sovereignties of the seven provinces or perhaps 
of the several independent townships; who for this purpose must be un- 
derstood as constituting all together but one sovereign. This aggregate 
sovereign, if the ordinances of their delegates, the States general, require 
to be ratified by the several component sovereignties before they receive 
their binding force, imperates so far, in the way of original conception; 
if no such ratification is necessary, in the way of adoption: being the same 
way and the only way in which the Electors of the British House of Com- 
mons and their electors imperate, in virtue of the share which is exercised 
by the House of Commons in the sovereignty of the British Empire. 

I shall conclude this section with the analytical recapitulation promised 
in the last. A mandate is either referable to the sovereign or it is not: in the 
latter case it is illegal, and what we have nothing to do with here. 

A legal mandate then is either private or domestic, or public or civil: 
a private mandate is one that ensues from a person having power in virtue 
of his being Invested with a condition of the domestic kind, and is ad- 
dressed to the person who stands invested with the correlative condition: 
a civil or public mandate is either sovereign or subordinate. If sovereign 
either it is sua natura permanent or it is not: in the former case it is a sov- 
ereign law at any rate: in the latter, if it proceeds from a number of per- 
sons possessing the sovereignty in conjunction, It is still a sovereign law as 
before; if from a single person possessing the sovereignty in severalty, it 
is a sovereign order. If the authority from which it immediately ensues 
be subordinate, it is issued either on the occasion of a suit, or independ- 
ently of any such occasion: in the former case it is a judidal order or man- 
date, and may be styled an order litis causa or 'proper quid: in the latter 
case it may be styled a subordinate legislative mandate ex mero motu. In 
this latter case agrin if it is susceptible of perpetuity it may be styled a 
subordinate law or by-law: if not, it may be styled an executive order. 

In this analysis conveyances and covenants are not included. This is 
owing to the multitude of different species there are of them which could 
not here be brought all of them under the same head, nor yet distin- 
guished without engaging in discussions for which we are not as yet pre- 
pared. Of the general nature of a suit at law and of the distinction of suits 
Into civil and penal more will be said hereafter.^® 

Divide private into domestic and non-domestic. In non-domestic a man 
imposes an obligation either on others as well as on himself or on himself 
alone: if on others, it is a conveyance; if on himself, a covenant. 

See Ch, 14., 15, ai. 



Chapter 5; ENDS WHICH A LAW 
MAY HAVE IN VIEW 


S ECONDLY [Fifthly] with regard to the end which the law may have 
in view. As to the general and ultimate end, this upon the principle 
of utility can be no other than the greatest good of the whole com- 
munity.^ But the good of the community is the sum of the several particu- 
lar goods (if the term may be employed) of the several individuals of 
which it is composed: so that to augment the good of any one such indi- 
vidual is P'0 tamo to augment the good of the whole community. A law 
therefore of which the immediate end is no other than the good or bene- 
fit of the person whose law it is does not on that account cease to be such a 
law as is capable of being warranted by the principle of utility: much less 
does it cease to be entitled to the appellation of a law. Now by end is here 
meant not the eventual end, which is a matter of chance, but the intended 
end, which is a matter of design, But the intended end of any act in gen- 
eral, and therefore of the particular sort of act or measure which consists 
in the issuing of a law is one of those objects which we have already had 
occasion to speak of under the appellation of a motive, to wit, the external 
motive in prospect.^ 

It is to be remembered that law may belong to the sovereign either in 
the way of conception or in the way of adoption: in the latter case there 
are necessarily two persons whose law in these two different senses it may 
be smd to be. These two persons it may happen may in regard to the pai'ts 
they have necessarily taken in the establishment of the law, have been 
actuated by two different motives: they may have had in view two differ- 
ent ends. 

As to the sovereign, the end or external motive * he can have had in 
view in adopting the law, can upon the principle of utility, have been no 

^ [See appended material on Principle of Utility at end of chapter.] 

^ See Ch. 10 (Motives) [Introduction to the Prittcifles of Morals and Legislation] , 
“ As to the internal motive, whether it be the purely social motive of benevolence 
or as in this case it is called public spirit, or the semi-social motive of love of reputation, 
or the self-regarding motive of love of power, love of wealth and so forth, or what is 
commonly the case a mixture of all together, these are points which as in most cases 
they are undiscoverable, so in all cases they are immaterial. 
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other than the greatest good of the community: ^ which end we suppose 
his measures to be directed to of course: since it is only in as far as that is 
the case that these enquiries are calculated or designed to be of any use to 
him. But with i-egard to the party to whom the law appertains in the way 
of conception and from whom it immediately ensues, the case is different. 
In many instances it may happen, and that properly enough, that the end 
which he has in view is no other than his own particular benefit or satis- 
faction: which is the case with all those mandates which are issued in 
virtue of a power of the beneficiary kind: in this case are all the mandates 
for instance of the naaster acting as such, as also those of the parent and 
of the husband in as far as the parent and the husband are allowed to 
act in the capacity of a master. To the same head may also be referred 
even such mandates as persons possessed of fiduciary power are allowed 
to issue, in as far as that allowance is given them in the way of salary: 
though indeed wherever that is the case the power may be and, to con- 
sider it in an accurate point of view must be, looked upon as being fro 
tmto of the beneficial kind, and the fQwer'holder as being invested fro 
tanto with the authority of a master. To the same head indeed may 
also be referred even such mandates as arc issued in the exercise of 
such powei' of the beneficial kind as the sovereign himself is allowM 
and upon the principle of utility may be allowed to exercise: either in 
the way of salary like any other trustee of the public, or as a member of 
the community whose interest there is just as much reason for consult- 
ing as any ather^s, and no more. In this as in so many other particulars he 
stands exactly upon a footing with the parent, in whose hands the bene- 
ficial power is blended with the fiduciary, and who is allowed to exercise 
over his children the authority of a master, partly for thtir sakes, and 
partly for his own. 

But the more conspicuous case and the more common with such man- 
dates as in consideration of their generality and their permanency are 
usually distinguished by the name of laws is that in which the proper end 
of the sovereign who adopts, and that of the subordinate magistrate who 
issues the mandate, coindde: being each of them not the particular good 
of the author of the mandate but the general good of the community at 
large. This good may be considered either in respect of the parties it more 
immediately affects, or in respect of what it is in its own nature. In the 
former point of view it will be particularly considered by and by.° In the 
latter point of view it hath already in some measure been considered in a 

* V. Cli, I (Utility) [Introduction to the Piindfles] , “ See mftaj Ch. 8. 
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preceding chapter, thoi^h not in any great detail,® The sketch then which 
has been already given for the purpose of that chapter will likewise be 
made to answer the present purpose, by changing only the position in 
which it presents itself. 

The common end of all laws as prescribed by the principle of utility is 
the promotion of the public goocl. But since good and evil are oppo- 
sites, the promoting of good where the good is negative is but another 
name for the averting of mischief when the mischief is positive: ^ as the 
averting of negative good is for the promoting of positive mischief. Now 
in the chapter alluded to, offences (that is acts which appear to be of such 
a nature as to require their being made offences) are classed according to 
the nature of the mischiefs, negative as well as positive, which it is their 
tendency to produce. But to create an offence is to make a law: the offence 
being given, the law is thereby given. Moreover the mischief of the of- 
fence exhibits the end of the law, not in its natural situation indeed but 
as it were in an inverted posture, by the rule of contraries: the end of the 
law being not the mischief itself, but the good which consists in the pre- 
vention of that mischief. By classing offences then according to their mis- 
chiefs, laws have already been classed according to their ends: so that in 
giving an analysis of offences, we have given, as far as it has gone, an 
analysis of legal ends. 

[End of chapter. Continue with appendix, “Of the Principle of 
Utility.”] 

0 / the Prmcifle of Utility 

Wherein then consists the good of the community? A question this 
which is to be answered not by vague declamation, not by point and meta- 
phor, but by minute analysis and sober estimation. We shall endeavor 
then to travel on slowly and circumspectly, not with Rhetoric, but rather 
with Metaphysics and Mathematics for our guides: We shall endeavor 
to catch, as much as possible, the spirit of the two last-named sciences, and, 
as much as possible, to avoid the language. 

Those who cry out against pleasure, as such, know not what it is they 
say. They swerve manifestly from the principle of utility. Upon that prin- 
ciple the most sordid pleasure which the vilest malefactor ever reaped 
from his crime (suppose it but pleasure) would not be to be reprobated, 

®See CL 16 (Division) [Initoiuction to the Firinc$fles\, 

^ For the offences that stand opposed to the promotion of positive good. See Ch. 16 
(Division) IV n [Introduction to the Frimiflcs \ , 
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if it stood done. This impregnable truth has been recognized by one of 
the severest of moralists.® 

This then I assume as a fostulatum: and this, in matter of censure and 
approbation, is the only fostuhium I do assmne. Whatever matter of 
that nature occurs during the course of this work is but a development of 
this principle. These then are the two standards to one or other of which 
I refer in everything I advance. For matter of fact I appeal to the ex- 
perience or observation of those within whose cognizance it lies. For mat- 
ter of censure or approbation I appeal solely to this principle. The prin- 
dple such as it is, is not of my own invention. The merit of discovering it 
is none of mine. The legitimate consequences of it, should any of them 
prove obnoxious are not chargeable upon me. I had it from Epicurus, 
from Carneades, from Horace, from Helvetius, from Beccaria. All that 
remains for me is only to apply it to particular cases as they come under 
review. 

This then I assume as a 'postidatum. If it be denied me, I confess I shall 
be altogether at a loss to prove it. Nor will I go about to prove it in this 
essay: which is but a small part detached from an entire system of legal 
policy of which, were it finished, this axiom would foi*m the basis. I will 
not, I say, in this place go about to prove it; nor shall I easily be brought 
to think it necessary. I could not easily have thought it had been new 
to anyone, if I did not remember that before I had read Helvetius it was 
new even to myself. I could not have thought it possible when once an- 
nounced to contravert it 5 if I had not seen those by whom it has been con- 
traverted. Two short questions may in this place answer the purpose of 
all argument: Supposing (without any foundation) that airy other than 
his own happiness ought to be the end of any individual policy, what 
motive has he to pursue it? Supposing (without any foundation) that any 
other than the happiness of the community ought to be the end of legis- 
lative policy, what motive has the community to pursue it? 

This then is the postulatum I set out with. To enable me to apply it 
with advantage it will be necessary before I enter upon the particular sub- 
ject of Punishment, to go through the following operations: 

1st, to distinguish the several sources from whence Pain and Pleasure 
are in use to flow: 

ad, to mark out and describe the several species of pains and pleasures 
I shall have occasion to distinguish : 

3dly, to shew how the value of a pain or pleasure is to be measured; 

® Maupertuis, Essay da Morala^ 
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4thlyj to point out how such value may in every case be expressed: 

5thly, to shew the various proportions in which pain or pleasure, ac- 
cording as they ai'e applied are apt to follow from the operations which 
are their causes: by enumerating the causes of the different degrees of 
sensibility that are observeablc among men. 

6thly, I shall mark out the station occupied by the business of Punish- 
ment in the general map or Plan of Jurisprudence, These several opera- 
tions will form the business of as many chapters. 

A reader who comes fresh to the subject and untinctured with any 
technical prejudices would be apt I imagine to wonder how a principle like 
this should ever have lain unobserved: how when once observed it should 
ever after have been neglected, much more how it should ever have been 
opposed: how any other should ever have been set up : and of what nature 
such other could possibly have been. He would conceive it impossible that 
any writer either on morals or what is called Natural Jurisprudence 
should ever have neglected or opposed it : and if compelled by the evidence 
of his eyes to acknowledge that such writers have existed, his next wonder 
would be what it is their speculations could consist of. 

Of moralists it does not fall in the way of the present design to take any 
special notice any further than just to observe that it is to the open opposi- 
tion or neglect with which the generality of them have treated this prin- 
ciple, that their works are held in such general and deserved neglect, and 
are acknowledged to be of so little use for the guidance of men in either 
their political or domestic conduct. 

Of writers, universal and local, on Jurisprudence it may be worthwhile 
on this occasion to take some further notice; just as much as may be neces- 
sary to satisfy the incredulous that this principle has been both neglected 
and opposed, and that by writers of the greatest eminence: and conse- 
quently that the pains here taken to set the truth and importance of it in 
a proper light, are far from being superfluous and unnecessary. 

The learned Grotius, towards the outset of his book after heaping to- 
gether, according to the fashion of the age, a competent number of quota- 
tions from ancient writers of all sorts, at last bethinks himself of the line 
of Horace, in which the heathen poet, adopting as Grotius observes the 
doctrine of the Greek philosopher Carneades, expressly places the whole 
fabric of moral science on the foundation of this principle, “Utility” says 
that philosopher in the figurative language given him by his poetical com- 
mentator, “is the mother of Justice and Equity.” ® This geneology Gro- 

^ Hor. Sat, 3, 98. 
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tius positively objects to: whereupon he enters into an investigation which 
is not altogether of the clearest, but the result of which is that utility, 
though not the parent of natural Law, is however a distant relation to it, 
being first cousin to its Great-Grandmother.^® 

After this he assures us that although no utility wei^e to be looked for 
from the observance of the Law, it would be the part of a wise man, not 
of a fool to be led by it, as being prompted thereto by nature. 

As for Puffendorf, the disciple, successor and frequently the com- 
mentator of Grotius, I do not find that he takes any notice of this con- 
troversy: he neither expressly defers to the principle of utility nor op- 
poses it: but goes on very composedly from the beginning to the end of 
his voluminous compilation, discoursing like Grotius on Justice, and 
Equity and Right Reason and Natural Reason and Decorum and Good 
Order and Obligation, without seeming to suspect that utility or happi- 
ness or pain or pleasure had anything to do in the affair. 

Our own Lord Coke in his Commentary on Littleton in the coui'se of 
the Chapter on Fee Simple bethinks himself of giving a catalogue of the 
several principles or “fountains” from whence his Author (in whose 
works are the very sum and substance of the Law) may be observed to 
draw his arguments. There are twenty of them in all. In the tenth place 
after a variety of arguments of very different complexion, comes in the 
argumentum ab inconvenienti^ and in the 15th place with a variety of ar- 
guments of a nature still more disparate, between them enters in the guise 
of a different sort of argument, the argument ab utiU et 

That the account 1 have given of this business may be seen to be exact 1 have 
given the whole passage below for the satisfaction of the curious. 

Grotius de Bell, et Pace Proleg: § 16 . 

It were easy enough to shew did the nature of this design have room for it that 
the rest of these principles or topics (those of them that arc intelligible) are such as 
cither stand in subordination to the principle of utility or deserve no notice. It is 
sufficient at present to observe that by having thrown in the principle of utility without 
distinction amongst a heap of subalternate objects, he had no idea of regarding it as the 
leading and fundamental principle of all moral science. 
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S IXTHLY with regard to the subjects^ that is the persons ^ and things 
to which the law may have relation.^ Either may come under the 
notice of the law in each of two capacities: as agents or as fatients: 
as beings in which the act or motion which is the object of the law in ques- 
tion may have its commencement, or as those through which it makes its 
progress or in which it has its termination.® In the former case they may 

^ The objects of the laws are acts: yet not the acts of any beings whatsoever but 
those of human beings only who arc styled fersons. The commencement then of every 
act must at any rate be in a person. But its progress may be through persons or through 
things or both: and its termination I mean its physical termination may be either in a 
person or a thing indifferently, I say its physical termination: for its patliological 
termination unless in as far as the interests of the brute creation are taken into the 
account, can only be in a person: and a pathological termination it must have or at 
least by the legislator be deemed to have, or he could have had no motive for making 
it the object of his law. 

® The distinction between the subj&ct of a thing and the object is, it must be con- 
fessed, by no means an explicit one: nor does it seem possible to settle it by any general 
rule: since there are few cases perhaps in which, if the one of those appellations be 
proper, the other may not also be employed. Even in the present case the articles to 
which 1 have appropriated the former might perhaps with equal propriety have been 
characterized by the latter. A person or thing may as well be considered in the light of 
one which has been thrown and stmds in the way of the law [ph^ jacium) as in the 
light of one that has been thrown and lies underneath it jactum ) : and so tfiee 
versa with regard to acts. What determined me to apply the substantive subjects to 
persons and things rather than to acts is that its conjugate adjective subject seems to be 
more frequently applied to persons and things, but more particularly to persons than 
to acts. To speak of persons as subject to the law, of countries as subject to the law 
are expressions perfectly familiar. When all la done, the distinction can scarcely be 
kept up with any degree of pertinence beyond the particular occasion in which it is 
noticed: since on other occasions it will be scarcely possible to avoid applying the 
terms subject and object both to persons and to things as well as to acts. 

If the appellation of objects is applied to persona and things as well as to acts, the 
two former may for distinction’s sake be termed the nusterialy or rather to save 
ambiguity the substantial objects of the law, while the latter arc termed its modal 
obj ects. 

® V. Ch. 7 (Actions) 14. [Introductions to the Princifles of Morals and Legislsh 
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be termed the agible, in the latter, the ‘pmible subjects o£ the law.^ A per- 
son for example may be the striker or the party struck: a thing may be the 
thing destroyed or the instrument of destruction. 

The words fassible subject we may observe as well as the correspondent 
word termination apply as naturally to a person as to a thing: and there 
will be at least as much occasion for applying them to the former as to the 
latter. The parallelism may be cai'ried on still further. The persons and 
the things that are the passible subjects of the act which is the object of 
the law, and thence also of the law itself, it may be equally said that they 
are the persons in whom and the things in which that act hath its termina- 
tion, and that they are the persons upon whom and the things ufon which 
the act is exercised. From this identity in point of expression one would 
naturally be apt to conclude that the ideas signified were also the same: 
that the meaning of the word termination were the same when applied to 
persons as when applied to things; and so with regard to the word «po». 
But this is far from being the case: so that if the idea raised in a man’s 
mind by either of these words when applied to things, were to be trans- 
ferred without alteration or addition to persons, it would be found very 
defective. This depends upon the different properties of the classes of 
beings which are respectively indicated by the terms: in virtue of which 
properties, an act may have serious effects upon persons which it cannot 
have upon things, Things considered as such have none but physical prop- 
erties: persons have mental as well as physical: that is they have the 
faculty of sensation, (I mean that of experiencing pain and pleasure) that 
of perception, I mean perception as distinct from pain and pleasure, and 
volition : the two former of which come under the head of merely passive, 
the last under that of active, faculties. In a thing then in which an act is 
considered as having its termination, it can only have produced physical 
effects, viz: motions or quiescent situations: but in a person it may have 
produced volitions, perceptions or sensations. With regard to such of the 
effects of an act as consist of volitions or indifferent perceptions we have 
not at present any concern: but those which consist of sensations may be 
termed its fecthological effects. On a thing then, an act can have only 

* The word fasdble, though not familiar, is already in the language. (See Johnson’s 
Diet.) The word agible, for aught I can find is new to it, though esactly correspondent 
to the other. 

® Of the inferior animals I omit for shortness’ sake to make any particular mention: 
in as far as their mental faculties are taken into the account, they stand upon a footing 
with persons: in as far as they are not taken into the account, they stand on a footing 
with inanimate things. 
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physical effects: on a person it may have not only physical effects but 
(amongst others) pathological. 

As to the pathological effects or consequences of an act, they may be 
either of the pleasurable or of the painful kindj and each again may be 
considered either as certain or as contingent.® Be they of which of these 
kinds they may, the act by which they are produced will have been either 
according to law or not according to law: in which latter case it is called 
an offence. For an analysis of the possible modifications of which the 
pathological termination of an act which is not according to law are sus- 
ceptible we have therefore only to turn to the division of offences: or if 
that be not particular enough, to the catalogue of pains and pleasures/ 
The same analysis will serve equally well for the case where the act iy 
according to law, for instance where it is an act of punishment.® 

It mH appear then that an act may have a physical termination and no 
pathological: or a pathological termination and no physical one: and that 
where it has both, the locus of its physical termination may be in one sub- 
ject and that of its pathological termination in another. 

r. An act may have a physical and no pathological termination. This 
is the case with every act that is not in some way or other a material one. 
This appears sufficiently from the definitions of the two words. In this 
case indeed it is not of the number of those which upon the pinnciple of 
utility it can be proper to take for the object of a law. Still however it must 
be taken notice of as a case which at any rate is possible, and which in fact 
is every where but too frequent. 

2. An act may have a pathological termination and no physical one. 
This is the case where the act is merely of the negative kind: for example 
that of a mother who should suffer her infant to starve for want of being 
suckled. 

3. Where an act has a physical termination as well as a pathological 
one the locus of the physical termination may be in one subject while that 
of the pathological termination is in another. Indeed there is but one case 
in which these two loci coincide; this is where the pleasure or pain which 
constitutes the material part of the effects of the act is of the corporeal 
kind. In all other cases, if the act be of the physical land the physical ef- 
fects of it stop short before they reach the person whose mind is the locus 
of the pathological termination. A tliief steals your household-goods: or 
the judge causes them to be seized in satisfaction of a fine. The physical 

° See Ch. 1 2 (Consequences) \lntrodiiciton to the ?nnc\^Us\ . 

’ Ch. 5 \Introduction to the Frindfles^, ® See injrey p. I JO. 
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termination of the act is in both cases in the goods themselves; and takes 
place perhaps as soon as the goods are set down out of your reach or knowl- 
edge: it reaches not to your person, which perhaps is at a hundred miles 
from the scene of action. At this period the act considered with respect to 
its pathological efiects must be considered as suspended or (as lawyers 
say) resting in abeyance: nor in respect of such of them as concern you 
does it come to its termination, till it produces in your mind the pain of 
privation resulting from the consciousness of having lost the goods; or at 
least deprives you of some satisfaction you might otherwise have had in 
using them. 

The necessity of this distinction will be still more apparent where the 
influence of the act is considered as extending itself to the community at 
large: insomuch that the community at large is considered (that is strictly 
speaking some individually unassignable members of it are considered) 
as constituting the possible subjects of the acts: as where the act being an 
offence, and that a private one, is considered with respect to its semi-public 
and public mischief: or being an offence is purely of a public or of a semi- 
public nature*® In these cases after the physical termination of the act has 
taken place, the pathological termination of it may be considered as rest- 
ing not only in abeyance but in contingency: that is, to speak strictly, as 
being more particularly uncertain, since in strictness evexy event is con- 
tingent while it is futoe.^® 

® Ch. 1 6 (Division) § i and 5 \Introductioti to the Pnncifles\. 

It iiuy be said that as no act any more than any other event which takes place 
without the limits of a man^s person can reach his mind but by means of sensible signs, 
these signs must be looked upon as continuations of the physical act; that therefore 
the physical act is not at an end till these signs have had their effect, and as there- 
upon the pathological effects immediately take place, the locus as well as the period of 
these two terminations are still in effect the same: that for example In the instance 
above produced the pain you suffer by the loss of your goods, you yourself being at a 
distance, does not take place till you come to be informed of it, for example by the 
verbal relation of somebody, or by a letter. Thus far the obj ection. It may be answered, 
that every termination that is assigned to an act must at any rate be an arbitrary one; 
since it seems impossible for us to say where the chain of causes and effects ends any- 
more than where it begun in any part of it. That therefore the best period which can 
be assigned for the physical termination of an act is that which can be easiest described: 
and that there can be no period so easily and certainly described, described in a 
manner so little liable to mistake, as that in which the progress or course it takes changes 
from a purely physical act to an act of so disparate a nature as an intelligible sign, or 
an act of discourse. While the thief or the minister of justice is carrying away your 
goods to the place where they are to rest, the act or course of events is uniform and 
homogeneous: it changes into one of a quite different nature when a letter is written 
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Without calling to mind these distinctions it will hardly be possible (at 
least in my own case I found it was not possible) to find any cleai' ideas, 
any distinct images, to annex to the phrases in which a man is mentioned 
as one ufon whom an act of punishment is exercised: one ufon whom a 
punishment is inflicted. To this one expression coiTespond in the three 
different cases that have been stated three perfectly different ideas or pic- 
tures in the mind: In one case, the idea is that of an act of the positive kind 
terminating physically in the body of the person punished: in another it 
is an act still of the positive kind but never by its ordinary physical effects 
extending to his body: in a third case, it is not so much as any positive act 
at all: it is nothing more than a mere negative act which has neither a 
termination nor a commencement anywhere. This negative act may in- 
deed be preceded by judicial opinions, judicial orders, and the like: but 
these are acts of the positive kind, and as distinct from that in question as 
the province of the judge is from that of the executioner. 

But further for perspicuity’s salce the articles which a given law takes 
for its subjects, whether agible or passible and whether things or persons, 
must in consideration of the different ways in which they may be regarded 
by it, be distinguished into such as are its subjects in a direct manner, and 
such as are so in an indirect manner only: or, to speak more condsely, into 
the direct subjects of the law and the indirect. To the former head belong 
the examples above given. But the persons and the things whereof the 
names may happen to occur in the tenor of the law will continually be 
looked upon all of them without distinction as being comprised under the 
appellation of its subjects: and why should they not? Nor can it well be 
otherwise, for that to all of them the law bears a certain relation cannot 
be denied: and by what other name can they be called in respect of that 
relation, if not by this? At the same time in comparison of this great mul- 

to you mfoiming you of the misfortune, or when upon sending a person for some of 
the goods, word is brought back to you that they are not to be found. The course of 
events that intervene between the misfortune and the suffering undergone at such a 
period suffers as great a change as a road docs when having taken its course for miles 
through a narrow lane it opens into a common, where instead of continuing in one 
tract it is in a manner lost by being broken into a thousand obscure paths of which the 
appearance is very different and whose commencements and terminations are often- 
times scarce discernible. The stand which takes place in point of time is another 
remarkable ground of distinction. A man may be years before a misfortune which has 
taken place has reached his ear: during which time the action may be not going on 
slowly and continually, as where the mischief is produced by the application of 
poison or of a cause of corrosion or putrefaction, but absolutely at a stand. 
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titude of subjects as it may often provej those whicli can be included un- 
der any of the descriptions above given will commonly be but a vtry fewj 
these then may be distinguished by the appellation of its direct subject: 
while the others may be indiscriminately styled the collateral or indirect 
subjects of the law. And thus it Is that the whole infinitude of material 
things or persons whereof the names can for any purpose be introduced 
into any such discourse as is susceptible of the appellation of a law, is cir- 
cumscribed. The indhect subjects of the law can be styled so only with 
reference to the law: the direct subjects of it are also subjects of the act, 
and it is by being subjects of the act which is the object of a law that tliey 
become subjects of the law itself. It will be seen hereafter that the persons 
and things here spoken of in the character of the indirect subjects of the 
law, are the same whose natures, conditions and changes of conditions 
form the circumstances or collateral objects by means of which the de- 
scription of the acts which are taken for the direct objects of the law is 
diversified according to the exigency of the occasion. 

In separating in our minds the direct subjects of the law from the in- 
direct we must be careful not to be deceived by the irregularities of lan- 
guage. A law lays a tax, suppose, u/jfon corn : from this expression we might 
naturally enough be led to think that corn was among the direct subjects 
of the law. Upon examination however we shall find the contrary to be 
the case. The object of such a law is not any act which dther in its termina- 
tion or in any part of its progress has any thing to do with com^ The only 
use which there is in mentioning the word corn^ is to mark the occasion 
on which a certain act, an act that has nothing, physically speaking, to do 
with corn, shall be performed, viz: the act of paying no matter to whom 
nor how a certain sum of money: Let it he a tax on the exportation of corn: 
the word corn then is one of those which serve to mark the event upon the 
happening of which you are to pay a sum of money : you are to pay it upon 
the happening of the event which consists in your exporting a certain quan- 
tity of that commodity: such is the act you are commanded to perform 
whenever the tme occurs, if ever it should occur, which is characterized 
by the drcumstance just mentioned. On this occasion it happens that the 
only subjects which there is any occasion to mention by name in the tenor 
of the law (the person whom it takes for its agible subject, that is the party 
whom it is addressed to, or in other words the party who is bound by it 
being excepted) are its individual subjects: viz: the corn and what other 
things or persons there may be occasion to make mention of in the details. 
The act itself, which is the object of the law, viz: the act of payment, being 
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ill respect o£ its physical character aiid appearance so variouSj indetermi- 
nate and discretionaryj that it would be endless to characterize it in gen- 
eral discourse any otherwise than by a name which has a view to the 
material part of its effects: viz: the causing him who has been paid to 
have a right to the disposal of the money or whatever it is in which he 
has been paid. This is what maybe done by any one of an indefinite number 
of different sets of signs: such as laying down money to such an amount 
upon a table, giving an order upon a third person to pay so much money, 
giving credit for so much money in an account, and so on: but as these 
sets of signs have nothing in them that is material over and above this 
common circumstance of their aptitude to produce the effects in question, 
it would be idle to go about to describe them in any other manner than 
by reference to those effects. 

'•'•See Ch. 16 (Di/ision) 35^ [IntroducUon to the ?rincifles\. 

To any one who is in this train of thinking it may be easy to perceive that the 
words commonly exhibited by grammarians to serve as examples of active verbs arc 
many of them but ill calculated to answer that intention. According to their account, 
the verb should signify the act together with the aglblc subject, while the substantive 
which the veib is said to govern should signify the passible subject in which the act 
hath its termination. This is verified perfectly well by the verb tutttoj, 1 beat, in the 
phrase ruTTro) re, I beat you: but moneo te^ I advise you, does it but obscurely j 
q^tA,ccu mo tey 1 love you, still more obscurely if at all: and in audio tey I hear you, 
the course taken by the act is the reverse of that which is attributed to it by the 
grammarian. If I heat you, the act proceeds fjom me and the impression which is a 
physical one terminates in you; if I admse you, the act proceeds fiom me, and the 
impression which is a mental one, if any, terminates again in you: but if I hear you, 
the act which is a physical one proceeds from you, and the impression terminates in me: 
if I hoe you, the act (if any act be necessary in the case) has proceeded from you and 
the impression which is a mental one terminates again in me. The example to have 
begun with is that which stands first in order here: In this there is neither fiction nor 
obscurity. The others might then if it were necessary be explained by means of the 
analogy which they bear, or by fiction of language are supposed to bear to this. 

This note is thrown in, not for its own sake, but in hope that a subject which is 
familiar may be a means of reflecting light upon remarks which are abstruse. 
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F ourthly [Seventhly] with regard to the acts that are the objects 
o£ the law. To these also the division into direct and indirect may 
apply, as well as to persons and to things. 

Concerning acts in general and the fundamental differences that may 
be remarked in them a good deal has been said in a chapter appropriated 
to that subject.’^ But what is there observed is applicable rather to indi- 
vidual acts, than to classes of acts as marked out by the names that are in 
use: such more especially as there is occasion to make use of in books of 
law. Every individual act that imparts motion must have a subject in 
which it begins, subjects through which it makes its progress, and a sub- 
ject in which it terminates: and yet it is seldom that the name by which it 
is known brings the particulars of its progress at all to view. 

The mention of the word act makes it in a manner necessary to say 
something of the words circumstance and case; since these are words 
which will continually be occurring, and without which one act can 
scarcely be either described by itself or spoken of as being distinguished 
from airother.® 

The chief use of a circumstance as annexed to the name of an act is to 
specificate it, that is to distinguish it from acts which in other respects are 
of the same name. Yet it is not every circumstance that has this effect; or 
to speak more properly, it is not on every occasion that a groupe of words 
expressive of a circumstance has this effect upon the act with the name of 
which it connects. Circumstances may accordingly be distinguished into 
imsfecifcant^ and sfecificant. The unspecificant are mentioned rather for 
regularity’s sake and least it should be asked what we are to think of them, 
than for any occasion there will be to make mention of them hereafter. 
The distinction between these two ways of introducing a circumstance may 
be thus made out. 

Conceive an assemblage of words put together by which an act of any 
sort is expressed under the character of the object of a mandate: this done, 
any other words that purport to have anything to do with the description 
of the act may be considered as expressive of a circumstance belonging to 

^ See Ch. 7 (Actions) [Introduction to the Princifles of Morals and Legtrlatiofs], 
® 1 could easily write a volume upon it, but the difficulty is to say anything of it 
that will be of any use in the compass of a few pages. 
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it. Suppose the act to be that of exporting wheat out of the country; and 
let it be mentioned in the character of the object of a mandate in this man- 
ner— “No man shall export wheat out of the country.” The sentence then 
as it stands at present may be looked upon as expressive of an act without 
a circumstance. Add now the words “that breathes” and let it stand “No 
man that breathes shall export wheat out of the country” : the words that 
breathes are expressive of a circumstance indeed, but of a circumstance 
which is not specificant: wheat cannot be exported by any man but it must 
be exported by a man that breathes. So if it be said no man shall m awj- 
mse export wheat out of the coimtry. But if it be said, “No man shall ex- 
port wheat out of the country in any foreign navigable vessel” here a cir- 
cumstance is introduced which is specificant, because corn may be exported 
in navigable vessels of the country, or if the country be not an island, by 
land carriages. So likewise if it be said “No man shall export wheat out of 
the country — when the market price at the place from whence it is meant 
to be exported is more then 44s. a quarter.” ® 

To give one instance more. Suppose the law to say — “let no man steal 
anything, blowing that he has no title to it”: the words “knowing that 
he has no title to it” are expressive of a, circumstance; but of a circum- 
stance which is not specificant : a man can not steal anything without know- 
ing that he has no title to it: since if this consciousness be wanting, the 
tabng is not what is meant by stealing. But let the law say “let no man 
steal in a dwelling house” or “by night” (as where it means to impose an 
extraordinary penalty on account of the intervention of these circum- 
stances) these circumstances it is evident enough are specificant, for the 
reason that has been given. As to circumstances that are not specificant, it 
seems pretty evident, that the introduction of them into a law, unless in 
as far as they answer the purpose of explanation, or some rhetorical pur- 
pose, is altogether nugatory. 

So much by way of a general direction. As to the forming a set of rules 
sufficient to point out with accuracy in every case by what assemblages of 
words an act is described without mention of any such thing as a circum- 
stance, and in what assemblages of words the mention of a separate dr- 
cumstance is included, this would be a task which if it could be executed 
at all would take up more room then I believe any reader would bear to 
see bestowed upon a subject apparently of such small importance: such 
variety is there in the phrases by which acts of different natures are de- 
noted. 

• British Stat. 13 Geo. Ill c. 43. § J. 
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I£ the import of the word circwmstmce should still be obscure, (and 
difficult indeed it will be found to make it otherwise) it may be made 
something dearer perhaps by changing it into the word froferty. Not 
that a circumstance can be said to be a property} they being fictitious en- 
tities of a different order. But wherever the word circumstance is em- 
ployed with reference to an act, the phrase in which it stands may be 
changed into another phrase containing the word froferty. An act is at- 
tended with such or such a circumstance: this upon the present occasion 
will be found (although the identity of the two meanings may perhaps 
not be perceptible at first sight) to be the same thing as to say, an act is 
endued with such or such a property, I will that such an act be done in 
such or such circumstances; that is if attended with such or such circum- 
stances: this is as much as to say, if possessed of such or such a property or 
set of properties. This brings us into the beaten paths of common logic. 
In common logic indeed we hear rather more of substances or of fictitious 
substances than of acts; and therefore the word froferty is more fre- 
quently made use of with reference to such substances or pretended sub- 
stances than with reference to acts: but it is likewise occasionally made 
use of, at least it is evident that it may be made use of, with refei'- 
ence to acts. In its application to substances it hath passed from the 
language of the logicians into the language of natural science, and 
thence into familiar speech: but the word ckcmi stance as applied to acts 
seems to have had its birth originally in familiar speech without passing 
through the hands of the logicians. While logicians and naturalists made 
use of the word froferty, people at large made use of the word circum- 
stance. 

Let us take the examples above given, and instead of the word circum- 
stance make use of the word property. A certain genus of acts is proposed 
for consideration: the act of exporting wheat out of the country: out of 
this a certain species, as distinguished by its being performed in a certain 
set of circumstances or what comes to the same thing by its possessing a 
certain property, is taken and rendered the object of a prohibitory man- 
date: viz: that species which is performed “in any navigable vessel belong- 
ing to a fordgn country.” So again in the next case, another species is 
taken out of the same genus: viz: that species which is performed, (that 
species which comprehends the individual acts of exportation as above 
mentioned which are performed) when the market price of the com- 
modity in question is at the rate above mentioned. In the same manntr 
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ihe word circttinstance may be exchanged for the word froferty in the 
other examples above proposed. 

In the last of the two here given it may seem that the application of the 
word fro-perty is not quite so natural as in that which goes before it: be- 
cause mere time is not commonly taken for the differential character of 
a spedes. But the establishment of species and genei'a and so forth are but 
so many contrivances for throwing individuals into groupes or parcels j 
and the groupes may as well be formed upon this principle as upon any 
other. 

It may occasion a good deal of perplexity if we are not careful to ob- 
serve, that the question whether such or such an act as noticed by the 
law be attended with drcumstances, or whether it be not a mere act free 
from drcumstances, depends altogether upon the wording: insomuch 
that the same act predsely m one way of expressing it shall be attended 
with circumstances, in another not. In the few instances in which an act 
which is the object of a law happens to be characterized by a universal 
name such as theft, or by a name which though multivocal is simple 
enough to enter into granimatical construction upon the footing of a uni- 
vocal one, as wrongful homicide, wrongful occupation of property; in 
such instances, I say, so long as the name of the act remains in this simple 
form, there are no drcumstances that accompany it; expand it, throw it 
into the form of a definition, then drcumstances appear: spedficant dr- 
cumstances which whenever the definition is in the regular form being 
annexed to the name of some superior genus, reduce such superior genus 
to the dimensions of the spedes expressed by the simple name which is 
defined. 

Not that the idea of an act can ever be clothed in any such expression, 
as the word drcumstance will not in some way or other assodate with. For 
here too it is with an act and its drcumstances as it is with a substance and 
its properties: you may strip a substance of its properties one by one till 
you reduce it to nothing: so you may an act by stripping it of its circum- 
stances; an act being made up of drcumstances, as a substance is of 
properties. Such at least seems to be the way of speaking in these 
cases. But the plain truth of the matter is that as the description 
of a substance is performed by the enumeration of particulars which 
are called properties, so the description of an act is performed by 
the enumeration of particulars which are called drcumstances. The 
misfortune is that with these very circumstances of which the very 
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texture of the act as it were is made up, it is said (such is the phrase) to 
be attended i as if the act itself were a tiling that subsisted without them, 
and they something separate from and external to it. This makes such a 
confusion between these constituent circumstances, as they may be called, 
and specificant circumstances, as is scarcely to be remedied or avoided. 
Although no circumstances are specified in the law against theft when 
couched in these words, “thou shalt not steal,” or “let no one steal”; yet 
no individual act of those that come under the name of theft, can be con- 
ceived without the conceiving, or described without the enumerating, of 
circumstances; which circumstances when mentioned under that name are 
spoken of as circumstances attending or accompanying the act of theft. 

A word or two, according to promise, concerning the import of the 
word case, The import of this word is nearly allied to that of the word 
dreumstmee: and perhaps there is no occasion on which if the one may be 
employed, the other may not be employed instead of it. Yet of a case it 
cannot be said, that it is a circumstance, these as well as ciremtstmee and 
froferty being fictitious entities of a different order. This will appear by 
making up the phrase. We speak of an act as being attended or accom- 
panied by or with a circumstance: but we cannot speak of it as being at- 
tended or accompanied by or with a case. On the other hand we speak of 
an act as being performed in such or such a case: but we camiot speak of it 
as being performed in such or such a circumstance. We may speak of it 
indeed as being performed in such or such circumstances: for an assem- 
blage of circumstances may be considered as constituting a case.^ The rela- 
tion which the word case bears to the word circumstance appears to be 
somewhat of a piece with that which the word sfecies bears to the word 
property; since as a substance by being possessed of such or such a prop- 
erty is said to belong to or come under such a species, so an act by being 
attended with such or such a circumstance is said to be performed in or to 
come under such or such a case. 

*• What may be called the archetypation of the word case, as compared with that of 
the word chcumstaoice is as follows. In the word circmistmce the image is that of an 
assemblage of objects standing round a given object. In the word case it is that of an 
assemblage of objects jalhng as it were around the given object, and by viituc of their 
common relation to that object concerted as it were into one, and forming a ring in 
which the object is said to stand or be. 

Case, in Latin eastu-, in French casi in Italian and Spanish, coso, in German jalle: 
the image is in all these languages the same. So in Greek wtwsis; though here the 
use of it seems to be more confined. In the word circumstance the analogy runs in the 
same manner through all those languages. 
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These disquisitions are of no other use as applied to the explanation of 
a law, than in as far as they are necessaiy to ascertain the distinction be- 
tween a conditional and an unconditional mandate: a distinction which it 
will be necessary to advert to in considering the different forms which 
a mandate may assume in respect of the different aspects it may bear to 
the acts which are its objects. Here then we must leave the subject. 

The few observations that have been already given may serve to ex- 
hibit a slight and general view of the principles to be pursued in investi- 
gating the import of these very vague though universal terms, circum- 
stance and case: to sift the matter to the bottom, so as to guard against all 
inaccuracies,® and to exhibit all the different applications that may be 
made of the two expressions, is a task which I shall probably be very 
readily dispensed with from fulfilling, and which belongs rather to the 
subject of general metaphysics, than to that of jurisprudence. 

Next with regard to the drcumstances to which the will of a legislator 
may apply. These are modes of being of the indirect subjects of the law. 
Now it has already been observed that there is no object whatever but may 
be spoken of under the appellation of a drcumstance.® The distinction 

^ It may be observed for example that the word cimmstmce can scaicely according 
to the usage of the language, be applied to any real entity: it can be applied to nothing 
but a fictitious entity. Thus in the gioupe of circumstances mentioned upon a former 
occasion as accompanying the act performed by Felton in tire stabbing of the Duke of 
Buckingham (See Ch. 7 (Actions) 25 [Iniiodiiciim to the Piincifles ],) ; it is not the 
bloody knife, the hat found upon the ground, the sentences written in the hat, and 
so forth, that according to common speech are the circumstances, but the bloodiness of 
the knife (that is the existence of the quality of bloodiness in the knife) the find- 
ing of the hat on the ground (that is the happening of the act of finding the hat upon 
the ground) and the writing of the sentences, (that is the happening of the act con- 
sisting in the writing of those sentences) . 

This particularity in the use of the word ckcumtiance is more than I was aware of 
on a former occasion in which 1 was endeavouring to give an exposition of that word, 
(See Ch. 7 <Actions> 22^ [Introduction to the Princifles],) 

® (Ch. VII <Acts> XXII [Intioduction to the Piincifles].) It is to be observed 
however, that according to the usage of language, the word circtmstance is not 
commonly applied in a direct way to real entities: to apply it to a real entity, we first 
extract out of that real entity a kind of fictitious entity on purpose j and it is to that 
fictitious entity that the word circumstance is applied. Speaking of an act, we apply 
the word clrcumstancey not to the act itself, but to the nature of it, for example, or to 
the kaffening of it: speaking of a person or thing, we apply the word circumstance, 
not to the person himself, nor to the thing itself, but to the nature or existence of such 
person or such thing. Of this particularity in the use of the word oircumiance it 
seemed necessary drat the reader should be apprised. 
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then between acts and circumstances turns not so much upon the nature of 
the objects themselves as upon the manner in which they are respectively 
regarded by the law, or what comes to the same thing, the purpose for 
which the mention of them is introduced by it. Circumstances as men- 
tioned in a law, are not acts which the legislator wills should be performed 
or not performed, motions or situations which he wills should take place 
or not take place in consequence, but objects the names of which are made 
use of for the purpose of specifying and characterizing those acts, motions 
and situations. The manner then in which they are regarded by the law 
may be thus made out. When once a set of words are put together suffi- 
cient to characterize and point out an act of any sort as one which is the 
object of a law, if any other words be added, the objects signified by such 
other words may with relation to the act so expressed be termed circum- 
stmces: and the effect of their being mentioned, if they have any, and 
if nothing is intimated to the contrary, is, (as we shall see more particu- 
larly farther on) that of narrowing the description of the act: that is re- 
ducing the class (or gems) of acts in contemplation from the extent and 
amplitude of that characterized by the words first made use of, to another 
class (or species as it is now called) coinciding as far as it extends with the 
former, but of less extent and amplitude, and consequently included un- 
der it. 

Circumstances of which the mention is thus introduced are styled the 
circumstances m which it is the legislator’s will that the act should, or 
should not be performed. For distinction’s sake, in order to mark the pur- 
pose for which they are introduced tliey may be termed specificmt circum- 
stances with relation to the act: circumstances specificative or characteristic 
of the act. If there are no particular circumstances mentioned on the occa- 
sion, then, for anything that appears on the face of the law, it is the law- 
giver’s will that the act should be performed, or not performed, or that 
a man should have the choice of performing it or not, in or under any cir- 
cumstances whatever : that is in any case,^ or what comes to the same thing 
in aU cases whatsoever. The circumstances then or cases or case in which 

^ Ciicumstances are the modes of being incident to the indirect subjects of the law. 

® The connection between the idea belonging to the word ca^& as here applied, 
and the idea belonging to the words gems^ if ecus or any other specificative o[ a class 
is this. Any individual act of a certain gems^ or larger class, every such act or class by 
having been attended with certain ciicumstances, by having been peiformed in ccitain 
circumstances, or in a certain case, may be said to be of a certain sfectes^ or smallci 
class. A circumstance or set of circumstances constitute the case whicli an individual 
act has been or may be performed in: a species or class which it is of. 
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it is the intention of the legislator that the act as characterized by a given 
name should be performed are as material to consider as the act itself. 

In every act of the body there must be three particulars at least con- 
cerned: a body or portion of matter in which the motion in question is 
considered as commencing: this is what we called its agihle subject: 2. a 
portion of matter in which it is considered as having its termination, i, e. 
its fassible subject: 3. the abstract act or motion itself which is considered 
as having its commencement in one of those portions of matter and its 
termination in the other.® Without these particulars be all of them 
brought to view in every case no individual act nor consequently any 
genus of acts can be brought to view: there is no basis formed to which any 
specificant circumstances can apply; no larger class out of which by the 
application of such circumstances a smaller specific class can be extracted, 
Not that it is always necessary that these three particulars should be each 
of them mentioned by name: all that it is absolutely necessary to mention 
is the name of the abstract act or motion, provided that name be such an 
one as seems to characterize the material part of its effects. By means of 
this single name it will then appear that the agible subject intended could 
be none other than a being which at the same time that it is capable of 
being influenced by the will of the legislator is capable of contributing to 
the production of the effects in question: as also with respect to the pasa- 
ble subject that it could be none other than a being of such a class as to be 
susceptible of effects such as those by which the abstract act or motion as 
expressed by the above mentioned name is characterized. However it is 
only in virtue of a mere grammatical ellipsis that the mention of dther 
the one or the other subject can be dispensed with. The ideas that re- 
spectively belong to them must at any rate be present to the mind, or no 
image of any act whatsoever can be formed by it. 

By means of a few examples these positions abstruse as they are, may 
perhaps be rendered tolerably clear. Conceive a law to be exhibited in 
these terms: “Let no one kill.” Here no subject at all is mentioned by any 
distinctive name; neither an agible subject nor a passible; all that is men- 

® It might seem that acts of belief are capable like any other acts of being made the 
objects of the law; but this is not the case. Acts declarative of belief may indeed, and 
that with some effect, but these are always external acts’ acts of the body. Whether a 
fact appears true to me or no, I may be hired or forced to tell an untiuth and say 1 
believe it: but if it does not appear true to me, all the force in the universe will not 
make me believe it in reality. I am speaking of the direct and immediate efficacy of any 
such force, as to the indiiect and giadual influence which the affections may exercise 
on the judgment that is not to the present purpose. 
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tioned (in conjunction with the will of the legislator) is the act (I mean 
the class of acts) which that will has taken for its object: to wit the act of 
killing: that is any physical ^ict or motion, in short any act whatever, the 
effect of which is to reduce a being to that condition in which when it is in, 
it is said to be dead. By the nature then of this act as characterized by its 
effects the agible as well as the passible subject is in some sort limited and 
determined : the latter must be such a sort of being as is susceptible of being 
killed, viz : a being endued with life : the agible subject such a sort of being 
as is capable of contributing to the effect of anotheris being killed, and at 
the same time such an one on whose acts it is possible that the legislator 
can expect the expression of his will to have an influence. By virtue then 
of the word "to kill” the intention of the legislator is thus far limited and 
determined, that the passible subject can not be a class of beings more 
extensive than that which includes all living creatures, nor the agible sub- 
ject of a class more extensive than that which includes all human crea- 
tures.^° It appears then that the words in question “Let no one kill” as 
coming out of the mouth of a legislator are exactly equivalent to these 
“Let no 'person kill any anmaV^: and supposing the idea of the animal to 
stand limited by any other consideration to that of a human creature, they 
will then be equivalent to these, “Let no person kill any personP 
Now, let the law stand in either of these forms, what specificant cir- 
cumstances can there be said to be in the case? None it is plain while it 
stood in the narrowest form “Let no one Idll.” Nor yet when the words of 
it are, “Let no person kill any animal.” For a passible as well as an agible 
subject of some class or other the act must have, and there are no words 
introduced to limit either subject to a narrower class than it otherwise 
could have been of. N or even supposing that instead of saying “Let no per- 

What faither limitations the apparent intention of the legislator may rccciv c 
from the consideration of any other circumstances that may present themselves to 
\iew is not to the present purpose. From the practice of most nations and the 
disposition of most legislators it would indeed be a very natural conclusion to make 
that the piotection afforded by this law was not meant to extend to any more ample 
class of beings than that which is composed of human creatures. But such a conclusion 
though a natural would not like the former be a necessary one. Take for instance for 
your legislator a Pythagoras, and to make him a little more consistent let him be as 
studious to preset ve his friends of the brute creation fiom being killed as from being 
eaten; and if this be not enough, tincture him with a spice of Quakerism, and let him 
be as averse to the destroying of the lives of his fellow-animals as that inoffensive 
sect are to the shedding of the blood of their fellow-men. Even now, absurd as the 
opposite conclusion might appear in Europe, it would hardly appear equally so in 
Hindostan. 
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son kill any animal” it were to say “Let no person kill any person.” For a 
passible subject of some class or other the law must have had in view: 
and the class it actually has in view it means by the proper tmvocd 
name of that class without introducing any words importing that class to 
be a species of any other. A person is indeed a species of animal, viz: a 
rational animal: but persons are here mentioned under the name of 
persons and not under the name of ratioml ammds. 

On the other hand let the law instead of saying “Let no person kill any 
person” say “Let no person kill any rational animal,” or as it would be 
more natural to say “any human creature,” here there is a spedficant 
circumstance talcen for the object of the law. For without the word 
ratioml there would have been a word to express a class of entities as 
being the passible subjects of the law; viz; the word animal: and the class 
of beings intended is here denoted by two words, the one expressive of 
one larger than that intended, and the other serving to express that the 
class intended is but a species or part of such larger class. 

Suppose again that the law were to stand thus; “Let no person kill any 
animal having life.” Here also a circumstance would indeed be intro- 
duced: but this circumstance would not be a spedficant one. Applied to 
another word it might indeed be spedficant : it is not so however, as applied 
to the word here in question. It would have been spedficant if applied to 
such a word as the word being: because there are other classes of beings 
than those which are endued with life. But as applied to the word animd 
it is not: because of animals there are not any other dasses than those 
which are endued with life. 

Let the law again instead of saying let no one kill any person, say let 
no one kill a judge. The act is again reduced to a narrower class than it was 
before. Still however no spedficant drcumstance is introduced: the passible 
subject is characterized, as before in the case of the word fersonj by its 
own univocal name without the mention of any drcumstance. But let it 
say let no one kill his father here there is a spedficant circumstance intro- 
duced : father, a father, (viz : any person who bears the relation of paternity 
to any other person) is a genus, whereof the word his which being applied 
to the word father determines it to mean the father of the person in ques- 
tion (a person who bears the relation of paternity to that particular per- 
son) indicates a species. 

Let the law again stand thus: “Let no one kill any person by poison.” 
Here again another circumstance is introduced, which also is spedficant 

By an univoed name I mean a name consisting of no more than a single word. 



136 OBJECTS OF A LAW 

as before. A subject in which the act has its commencement, viz: an agible 
subject, and a subject in which it has its termination, viz: a passible sub- 
ject being the only circumstances that are indispensibly necessary to con- 
stitute an external act, stand already expressed without the words “by 
poison”: the effect of these is to express a circumstance relative to the 
progress of the act: viz: the circumstance of its having been performed 
by poison: that is of poison’s having been of the number of the bodies 
concerned in the progress of the act from the agible subject to the passible 
subject in which the pathological effects of the act were manifested, and 
in which the act is considered as having its termination. 

But let the law stand thus, “Let no one poison any person”; here there 
arc no specificant circumstances introduced: the specificant circumstances 
which before were annexed to the name of the act in such manner as to 
stand detached from it, are now merged in the new name which is sub- 
stituted in the room of the former. And yet the species or class of act 
designed in the two cases is just the same. 

Suppose the law again to say: “Let no one kill another with a pre- 
meditated design to kill.” Here agsun is another specificant circumstance 
introduced. But let it stand thus “let no man murder any person”; here 
again there is none. And yet the word “mui-der” may include amongst 
other circumstances that of a premeditated design to kill considered as 
having subsisted on the part of the person killing. 

Notwithstanding what has been said the distinction between acts that 
are not attended with circumstances and acts that are will be very apt to 
appear to be something more then nominal. Take for example once more 
the act of lulling and the act of poisoning. To come under the notion of 
an act of the former sort it may be thought that an act need not be at- 
tended with any drcumstances: but that to come under the notion of an 
act of the latter sort it must. The act of killing, it may be thought, is one 
that need not be attended with any circumstances: but that as to the act of 
poisoning, there is a circumstance with which it must necessarily be 
attended: the circumstance of poison’s having been employed in the pro- 
duction of the effect. The reason however of such an appearance seems 
to be neither more nor less than this. A class of acts like a class of any 
other objects in order to represent itself to the mind with any degree of 
precision, must represent itself under some name: and the name under 
which upon any given occasion it will be most apt to represent itself, will 
be the name which is most in use. According to this position, it can scarcely 

See Ch. 7 (Actions) 14 [Intioduetion to the fnnci^ei[. 
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happen that the word 'poisoning should ever present itself to the mind, 
without presenting some such word as killing or rnwriering^ at the same 
time. The act therefore is recognized to be an act of killing as soon at least 
as it is recognized to be an act of poisoning: and as poisoning is distin- 
guished from other acts of killing, by certain circumstances, the act in 
question will be recognized to be an act of killing attended with certain 
circumstances. In point of fact every act is attended with circumstances 
innumerable: from every being that exists it derives a groupe of circum- 
stances. It is not this then that can make any distinction between one class 
of act and another. The distinction then between acts which are and acts 
which are not attended with circumstances lies not in the things them- 
selves: if then it Hes anywhere, it must lie in the words. Accordingly it 
seems to have no other ground than the manner in which we speak of the 
matter of fact. Where the act presents itself under no other name than 
one which, for the purpose of distinguishing the act in question from all 
others from which it is meant to distinguish it, may be made use of with- 
out the mention of any circumstances, there it is apt to appear as if the 
act were not necessarily attended with any circumstances. But there are 
two cases where it will appear as if an act, in order to bring it within a 
certain class must necessarily be attended with certain circumstances: 
I. where there is no name at all in use by which the act can be characterized 
without the mention of certain circumstances, that is where the class in 
question has no universal name belonging to it at all: 2. where although it 
has an universal name, yet that name whenever it presents itself is apt to 
bring to view at the same time another name which though it includes 
the class characterized by the former can not be made to quadrate with it 
exactly till it has been narrowed down by the application of certain cir- 
cumstances. When a definition of a thing that is a definition of a class of 
objects (for classes of objects are the only things that can be defined) is 
given, the genus of which it is a species is narrowed down to the extent of 
that species by the application of certain circumstances which constitute 
the specific properties of that species. If then the word to be defined, the 
name of the act in question, is such as is scarcely to be understood without 
being defined, the act which it stands for, the act of which it is the name, 
win be apt to appear as one which whenever performed is attended with 
certdn particular circumstances, and to the notion of which the notion of 
certain circumstances is essential. 



Chapter 8; OF THE PARTIES WHICH 
MAY BE AFFECTED BY A LAW 


E ighth] ly with regard to the parties who may be concerned in or 
affected by a law: and the different ways in which they may be con- 
cerned in or affected by it. There are three sorts of ways in which 
a party may be concerned in or affected by a law: l. by being bowid or 
coerced by it: a. by being exposed at least to sufer by it: 3. by being 
favoured or intended to be favoured by it. Upon examination it will be 
found that on the one hand there must necessarily be one or more persons 
concerned in all these three ways, on the other hand that there are no 
other ways in which any person can be concerned in it. 

Upon a hasty glance it might seem that this source of division had been 
exhausted, that this topic had been discussed already: for that the parties 
concerned in or affected by the law could be no other than the persons 
who are its agible subjects, added to those who are its passible subjects. 
But upon a closer examination it will be perceived, that it is only part of 
their respective grounds that the two topics extend over in common. In 
the first place under the head of the subjects (that is the passible subjects) 
of the law were included things. But the consideration of the things that 
are concerned does not here come in question: it is only the consideration 
of the persons concerned that belongs to the present head. In this respect 
therefore the extent of the present topic falls short of that of the preceding 
one above-mentioned. On the other hand, the parties favoured by the law 
could not without doing a kind of violence to language be comprised under 
the denomination of the persons who are its subjects: In this respect the 
extent of the present topic stretches beyond that of the preceding one.^ 
We may now proceed to shew, that in every law there must be one or 
more persons concerned in all these ways. First then that there must be 
some person or persons who are bound or in other words coerced by it, is 
undeniable. These are the same persons who in other words have been 
termed the agible subjects of the law: without these a law cannot so much 
as be conceived, A law by which nobody is bound, a law by which nobody 

^ N.B. Even these are strictly speaking among the number of the pcisons in whom 
the act has its pathological termination: though where they are only exempted from a 
chance of pain this may seem strained. 
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is coerced, a law by which nobody’s liberty is curtailed, all these phrases 
which come to the same thing would be so many contradictions in terms. 

In the second place, a condition equally necessary to the existence of a 
law is, that there should be some person or persons who are exposed at 
least to suffer by it. This condition is in truth a necessary consequence of 
the other. It may be laid down as an axiom m pathology, that there is no 
sort of act assignable which it is at all times a pleasure to a man to per- 
form: and this may even be extended to negative acts. Take even any 
given time, and at that time let the act itself be pleasant to perform, the 
idea of coercion intervening may of itself be sufficient to give it an opposite 
effect. Even were the truth of this position disputable in the latitude here 
given to it, still it must be admitted with regard to all such acts as it could 
answer any purpose to take for the objects of a command. Either then the 
law has no effect, or there is a party who is exposed at least to suffer by it: 
if no one else, yet at any rate the party whom it binds. It follows that a 
law, whatever good it may do at the long run, is sure in the first instance 
to produce mischief. The good it does may compensate the mischief it 
does a million of times over: but still it begins with doing harm. No law 
can ever be made but what trenches upon liberty; if it stops there, it is so 
much ptre evil: ® if it is good upon the whole, it must be in virtue of 
something that comes after. It may be a necessary evil: but still at any 
rate it is an evil. To make a law is to do evil that good may come. 

True it is that the inconvenience a man is exposed to from this cause is 
in many cases in itself very uncertain and inconsiderable : and that there 
are some obligations of which the burthen is in general very light: and 
that of obligation which are even burthensome in themselves the pressure 
may for the most part be taken off by the operation of other concomitant 
laws made in favour of the party who before was bound. Still however all 
the industry of man can not prevent but that upon the intervention of par- 
ticular circumstances the pressure of coercion will get the better of its 
counterpoise, and make itself sensible in its original and essential form of 
inconvenience. A man takes upon him the office of a Receiver of public 
money: receiving money with one hand, he is obliged to pay it with the 
other. It follows not indeed from hence that he experiences a separate 
pang for every penny that he parts with: it is his business to part with 
money in that manner: he takes it in order to part with it, he has no hope 
of being able to keep with impunity, and he is paid for parting with it. 
Still however there is not a penny of the money that he would not rather, 

® V. Ch. 4 (Value) \l»troivction to the PHneifles of Morals mi Legislation, 
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were he at liberty, dispose of to purposes of his own. Particular circum- 
stances may also render the obligation particularly irksome: he may wish 
he had the money to repair a casual deficiency in his own private funds: 
indolence, ill health, or the importunity of other avocations, necessary 
or pleasurable, may at a particular conjunction render it particularly 
unpleasant to him to give his time to the fulfilling of the requisite for- 
malities. 

That there should be a party who is exposed to suffer by a law any 
other wise than in virtue of the coercion which it imposes on him, is not 
essentially necessary: whether there is or no depends upon the particular 
nature of the law. Where there is, he may be exposed to it either through 
necessity (that is not purposely) or purposely: if purposely, he is exposed 
to it for the purpose either of punishment or of vindictive compensation.® 
In all three cases the suffering which he is exposed to may be, as in the 
two latter it must be, intentional on the part of the legislator: but in the 
first case it can only be obliquely intentional j in the second case, it is 
directly intentional, but still not ultimately: it is in the third case only that 
it is ultimately intentional.^ In these two last cases the law is of one or 
other of those species of adjective laws to which we have assigned a par- 
ticular name: in the second case, of the punitory kind, in the third case, of 
the compensative. Of these as well as of the case where the suffering is 
but obliquely intentional, more will be said a little farther on. 

In the third place, in every law there must also be some person or per- 
sons who are favoured by it: meaning a person on whom it is the intention 
at least of the legislator to confer a benefit. To suppose the contrary is 
to suppose the legislator to act without a motive. Possibly indeed the 
party favoured may be one who ought not thus to have been favoui'ed: 
possibly no other then the legislator himself: still at any rate somebody 
who is favoured by it there must be. No effect without a cause: no act, no 
law without a motive. Had the necks of the whole Roman people, accord- 
ing to the wish of Caligula, been consolidated into one; and had his wish 
been followed up by a law, even to that law there would not have been 
wanting a party favoured: the law of Caligula would have been made in 
favour of Caligula. 

Whether a party on whom it is the intention of the law to confer a 
benefit, shall really enjoy that or any other benefit, may depend indeed 
upon the event. It may design to benefit a man without benefiting him: it 

®SeeCh. 13 (Cases unmeet) \Intioduciion to the Ptindfles\, 

■* See Ch. (Intentionality) {Introduction to the Princifles] . 
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may benefit him without designing it: it may design to benefit one man 
and eventually benefit another. But since in the ordinary train of things 
the efficacy of laws as far as it goes is conformable to the intentionj it will 
be proper to suppose that such is the case in each particular instance: if 
then the intention of the law appear to be that such a party be benefited, 
the presumption is that he is benefited: as on the other hand if it appears 
that he is benefited, the presumption is that he was intended so to be. 

It now comes to be shewn that there ai'e no other ways in which a party 
can be affected by a law than what are comprehended as above. Take any 
given person for example: the influence of the law either is material to 
him, or it is not: if not, he is not affected by it in any way: if it is, the 
tendency of it is either prejudicial, with regard to him or beneficial: in as 
far then as it is prejudicial, he is exposed to suffer by it: in as far as it is 
beneficial, he is favoured by it. 

It is equally evident that either he is bound by the law or he is not: in 
which last case he is left at liberty. If he is bound, it has been shewn al- 
ready, that he is at any rate in the first instance exposed to suffer: and 
besides that, he may be favoured or not, as the case may be: so may he like- 
wise if he be left free. 

N.B. In laws creative of self-regarding offenses the same person is 
coerced, made to suffer, and favoured at the same time. 

As a party who is laid under coercion by a law is thereby exposed to 
suffer, so a party who is not laid under coercion by it may be said in a 
negative sort of way to be favoured by it: a party who is favoured in this 
particular sort of way may, for distinction’s sake, be said to be favoured in 
'point of agency, I say in a negative sort of way: for it is only in considera- 
tion of the aspect which the law mgjit have borne towards him and of 
that which it does actually bear to other parties, in short it is only in a 
negative way and by comparison, that a man can be s^d to experience any 
favour from a law of such a nature. The aspect which the law turns to Um 
being negative is inefficient: of itself therefore such aspect can do him 
neither good nor harm: his condition as far as depends upon this part of 
the law is just the same after the making the law as it was before 5 and as 
it would have been if there had been no law made about the matter.® 

“ It follows that an autocheiristic power over a peison or a thing (that is the power 
of exeicising any physical act which shall have its physical termination in the body 
of the person or the substance of the thing) is not properly speaking any more than the 
right of performing acts of an intransitive nature, the work of law. To the law indeed 
a man must be indebted for any measures that are taken to secure him in the possession 
of the power in question, but that requires other laws addressed to other persons. 
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It is only in as far as it is a source of obligation, it is only by means of its 
coercive influence, that a primordial law can be of any benefit to a man: 
ance in fact it is only by these means that it can produce any eflicct what- 
ever. Suppose him indeed to be already laid under coercion by a pri- 
mordial law, then indeed a superventitious law, a counter-mandate, may 
have an efficient influence in his favour. It is upon this principle that where 
a mandate is issued by which others in respect of a given act are laid under 
coercion, an exception made to it in his favour may as such be considered as 
conferring on him a positive advantage: for every mandate which has an 
exception to it may be considered as consisting of two laws, the one pri- 
mordial, the other superventitious, and pro tmto revocative of the 
former. 

With regard to primordial laws then, it is only by some obligation 
which they impose, they can either shew a man any favour or indeed 
produce any other effect whatever. Now as to the party bound he may 
either be the same party who in point of interest is favoured or it may be 
another. In the former case the offence which the law by imposing the 
obligation creates, the duty which it enjoins, is of the self-regarding kind: 
in the latter case, of the extra-regarding kind. 

Moreover it hath already been observed, that the law, when it imposes 
on one party a duty of the extra-regarding kind, does thereby confer 
upon some other pai'ty a right to sei-vices: a right to services to be rendered 
by the party on whom the duty is imposed; the doctrine of services there- 
fore extends itself (as there hath already been occasion to observe) over 
little less than the whole body of the law. Every primordial law that is 
effident is a command: every legal command imposes a duty: every legal 
command by imposing a duty on one party, if the duty be not only of the 
self-regarding kind, confers a right to services upon another. So in laws of 
the revocative kind: every law that is revocative of an official law is a 
countermand: every legal countermand takes off a duty: every legal coun- 
termand by taking off a duty from one party, if the duty be not merely of 
the self-regarding kind, takes away a right to services from another. As 
to the particular nature of such duty and such services, it is to be sought for 
in the nature of the act which is the object of the command, or which 
comes to the same thing, in the nature of the opposite act which by pro- 
hibiting it the law turns into an offence. 

Services are either affirmative or negative: they are of the affirmative 
stamp, where the duty is affirmative, the mandate which creates it a com- 
mand, the act which is the object of the law a positive or in other words 
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an afErmative act, consequently the offence which it creates, a negative 
offence: they are of the negative stamp, where the duty is negative, the 
mandate a prohibition, the act which is the object of the law a negative 
act, consequently the offence which it creates, a positive offence. 

Who the party is that is favoured by the law may be seen by observing 
the nature of the offence. An offence which is extra-regarding may be 
either a private, a semi-public, or a public one: the party favoured may 
accordingly be either an individual, a subordinate class of persons, or the 
whole community at once. It is to be observed however, that as semi- 
public offences are generally attended with a public mischief, and private 
offences with a semi-public mischief as well as a public, the public is 
favoured by every law in virtue of its being injured in one way or other 
by every offence: the distinction is that in certain cases there is, besides 
the public at large, a particular individual who is a party favoured, in 
others none. 

This distinction, I mean that which turns upon the question concerning 
the description of the party, whether an individual, a subordinate class or 
the whole community, it would be of no use to carry any further. Im- 
portant as it is ® where applied to the party favoured, it is of no importance 
at all or we may say perhaps is not so much as discernible, when applied 
to the party bound: coercion if it attaches at all can attach only upon 
individuals.'^ Benefit men may receive from the law in their collective 
capacity: but it is in their individual capacities that it is addressed to them: 
if proved to have been transgressed it is by individuals that it must be 
proved to have been transgressed: if punished it is upon individuals that 
it must be punished. 

It is not in every case that the party favoured in point of agency is 
favoured in point of interest, any otherwise than in the negative way 
above mentioned. When a man is favoured by a law in point of agency, 
it may be either for his own sake or for that of another party. In the first 
case the power or the right of which he is left in possession is of the 
beneficial kindj ® in the latter case of the fiduciary kind.® In this former 
case there is but one party favoured, who may be said to be favoured on 
his account, camd frofria or sua; in the latter case, there are two parties 
favoured: the one cmsa frofria^ the beneficiary 5 the other causa alienay 

° V. Ch. 16 (Division) § 5 ^Introduction to the Princifles ] . 

^ This is not true in regard to offences (against laws) that are universal ex parte 
subjecti agibilis. Coercion here attaches as much as favour in the other case. 

® V. Ch. 16 (Division) [Introduction to the Principles ] . ® Hid, 
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the ti*uslee» And reciprocally a party who by means of a favour shewn to 
someone in point of agency is favoui^ed in point of interest may be thus 
favoured either by being himself favoured in point of agency, or by an- 
other’s being so favoured on his account. 

By one and the same law there may one party be favoured in point of 
agency and another in point of interest: the first left free to act in such or 
such a manner m order that through his acting the other may reap a 
benefit. But it is not this same law that is sufficient of itself to confer that 
benefit. It is sufficient to empower the trustee to render the services in 
question to the beneficiary: but it requires another law to make it his duty 
so to do. 

To illustrate the observations we have been making concerning the 
different ways in which different parties may be affected by the same law 
it may be of use to cast a slight glance over the several classes of laws 
which there is need of in a state as determined by the several classes of 
offences to which they apply. 

First as to the laws concerning offences against person. Here the parties 
bound are either all persons whatsoever (those excepted to whom in such 
and'such cases powers over persons of such and such individuals are given, 
whether the powers be permanent or occasional, exercisable on a private 
or a public, a beneficial or a fiduciary, account) : or in pai'ticular cases par- 
ticular classes of persons from whom offences of the nature in question are 
particularly apprehended. The parties purposely exposed to suffer, none: 
the parties favoured in the first instance, each person in particular to whom 
protection for his person against the mischief in question is thus given. As 
to the parties favoured in the second and third instances in respect of the 
mischief of the second and third orders against which they are protected, 
these have been already noticed, nor will it be necessary to make any 
farther mention of them. 

Secondly, the same observations may be applied to the laws respecting 
offences against reputation. 

Thirdly as to the laws concerning offences against property. Property is 
either in things or in the services of persons. Let us begin with property 
in things 5 taking for examples those subjects and those rights of which 
the description is most simple. To understand who are the parties affected 
by the laws of property, we must conceive as many laws as there are dif- 
ferent things that are the subjects of property within the domimon of the 
state. The statement of the parties who ai-e affected will be different in 
every such law. In a baker’s shop let there be two loaves, one of which 
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you have just bought of him, and one other which being as yet unsold 
remains the baker^s. In a law which gives or secures to you the property of 
that loaf which is yours the parties bound are all mankind the baker him- 
self included, you excepted: the parties intentionally exposed to suffer, 
none as before: the party favoured, you and you alone. In a law which 
gives or secures to the baker the property of the loaf which remains his, 
the parties bound are all mankind, you included, the baker excepted: the 
parties intentionally exposed to suffer, none as before: the party favoured, 
the baker and he alone. 

So in immovables, which will afford a more convenient example for 
illustrating the manner in which the interests of the several parties are 
affected by the pair of laws which are necessary to constitute an article of 
fiduciary property. In a given district let there be two acres of land con- 
tiguous; the one, which shall be called y in your possession, the other 
which shall be called f, in the possession of another person who shall be 
named F. In a law which gives or secures to you the exclusive possession 
of the acre which is yours, the parties bound are all mankind, except you: 
the party favoured, you and you alone. In a law which gives or secures to 
F the exclusive possession of the acre f the parties bouiid are all mankind, 
except F : the party favoured, F and F alone. 

But let the design of the law be that F indeed have the exclusive 
possession of the field f, but that another person who shall be called B, 
have all the benefit: F alone gathering the produce of the field, but dis- 
posing of it entirely according to the orders, or in any other way for the 
benefit, or B: then is F, while this arrangement lasts, the fiduciary; B, the 
benefidary, proprietor. For this purpose a new law is requisite in addition 
to the former. By the former law, F was permitted to gather the produce 
of the field; by this latter he is commanded. In the former law mankind 
in general were the parties bound; and the obligation was of the negative 
stamp; and F alone was the party favoured: by the latter law, F alone is 
the party bound; the obligation is an affirmative one, and B alone is the 
party favoured. It is evident that the operation of gathering in the 
produce of the field and disposing of it for B’s benefit is a complex business 
not to be achieved perhaps but by a variety of different sorts of acts: to 
these different acts correspond so many different services: which if the 
description given of them requires to be different may present matter for 
so many different laws. 

So in regard to services. But of the manner in which the several parties 
are affected by the laws by which this spedes of property is created or 
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secured an exemplification has just been given. By the same law which 
renders B the beneficial possessor of the land cultit^ated by F, a right to 
certain services to be performed by F is created, as we have seen, and con- 
ferred on B. 

Foui'thly, as to the laws which concern offences relative to the several 
conditions in life. A man’s condition is made up by clusters of duties, 
powers, rights, or the ziegations of those respective objects, variously com- 
pounded: to exhibit the ways in which the several parties may be affected 
by the laws relative to this topic, the condition in question must therefore 
be resolved into such of the constituent articles just mentioned of which it 
is compounded. 

Fifthly as to the laws relative to semi-public and public offences. Here 
the party favoured in the first instance is a whole class of persons: in those 
relative to offences of a public nature, the whole community. 

Insert here self-regarding offences. 

Thus far with regard to laws of the substantive stamp. In punitory laws 
the parties bound are the ministers of justice; the party purposely exposed 
to suffer, the delinquent: the party favoured, the community at large, i. e., 
ist the individual if any, prejudiced by the primary mischief, and so on. 
In such laws of the compensative kind as have the same object or end in 
view as those of the punitory kind have, the parties are the samej except 
that in this case the favourable part of the influence of the law before it 
reaches the community extends itself in the first instairce to a pai'ticular 
individual. 

In considering the different ways in which a party may be affected by a 
law we have hitherto considei’ed it with regard only to its immediate and 
obvious effects. But in two of these three ways a party may be affected by 
a various and remote concatenation of causes and effects. As to the parties 
that are bound by it, so as the import of the law be clear, they are seen at 
once: but what other parties if any are exposed to suffer, and the parties 
who either intentionally or eventually are favoured, are not alike dis- 
cernible or determinable. As to the parties who are exposed to suffer, a 
law, how beneficial soever it may be upon the whole, may, over and above 
the mischief it does by the restraint it lays on liberty, do a deal of mis- 
chief which is seen but can not be helped, as well as a good deal which 
perhaps can be neither helped nor seen. Every body knows for example 
into what a multitude of remote and sometimes imperceptible branches 
the mischief produced by a tax will oftentimes divide itself. Nor is the 
benefit which in some cases may result from it much less various and 
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diiFusive. Let a tax payable to the public be laid upon a manufacture: the 
law then upon the happening of the event from whence the obligation to 
pay the tax is made to take its rise, commands the manufacturer, suppose, 
to perform that sort of service which consists in the payment of a certain 
sum of money, to the person who for the benefit of the public is to receive 
it: the public then is by this means favoured in a way which is direct and 
obvious: but in another way which is less obvious, though perhaps when 
pointed out not less indisputable, so may another party, viz: the pro- 
prietor of a rival manufacture: the public is a gainer by what the manu- 
facturer who is taxed works up in spite of the tax: the rival manufacturer 
by so much as the other is prevented from working up by reason of the tax. 

But of the difierent ways in which by the influence of remote causes a 
party may reap a benefit from a law, a pretty ample account will be given 
in a succeeding chapter.^® 

These laws in frindpum may be of either of two sorts according to the 
party whose conduct they are designed to influence. This latter party may 
be the individual sovereign himself from whom they emane, or any 
future sovereign or sovereigns his successors or successors: in the former 
case they are what are strictly and properly termed pacts or covenants: 
and to istinguish them from the ordinary covenants entered into by sub- 
jects, they may be styled factO' regalia or royal covenants: in the latter case, 
they have not as yet acquired any separate denomination. In the common 
way of speaking these indeed are likewise termed pacts or covenants, one 
man being considered as having covenanted in virtue of a covenant ac- 
tually entered into by another: the succeeding sovereign in virtue of the 
covenant actually entered into by his predecessor. But this way of speaking 
familiar as it is, is improper: it is inaccurate, inconsistent and productive 
of confusion; to obviate which, acts of this sort may be styled recom- 

Ch. (Indirect Legislation) [Worh of Jeremy B&ntham^ Vol. I]. 

I call it inaccurate: for a covenant is an expression of will on the part of the person 
whose covenant it is said to be: but the successor, who perhaps at the time of the 
entering into the covenant does not so much as exist, probably has not so much as 
, entertained, certainly has not expressed, any will about the matter. I call it incon- 
sistent: for inconsistent it is to make use of the same expression where an object of any 
kind does exist to announce the existence of that object, and where no such object ex- 
ists, to announce the existence of such an object notwithstanding: productive of con- 
fusion it will be, when a proposition which at one time is strictly true, and in order to a 
light understanding of the subject must be understood to be so, must for the same 
purpose at another time be understood not to be true, at the same time that there is 
nothing to give warning when it is to be regarded in the one of those lights and when 
in the other. 
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mentlatory mmdates. When a reigning sovereign then in the tenor of his 
laws engages for himself and for his successors he does two distinguishable 
things. By an expression of will which has its own conduct for its object, 
he enters himselj into a covenant: by an expression of will which has the 
conduct of his successors for its object, he addresses to them a recom- 
mendatory mandate. This mandate the successor whenever the sov- 
ereignty devolves to him will probably adopt: and then and not till then 
it is his covenant. 

The causes which originally produced the original covenant and the 
considerations of expediency which justified the engaging in it on the 
part of the predecessor will in general subsist to produce and justify the 
adoption of it on the part of the successor. In most instances therefore it 
will have happened that upon any change taking place in the sovereignty 
such adoption shall have taken place: it will have become customary for 
it so to do; the people, influenced partly by the force of habit and partly 
by the consideration of the expediency of such adoption, will be expecting 
it as a thing of course: and this expectation will add again to the motives 
which tend to produce such effect in any given instance. So great in short 
is the influence of all these causes when taken together, that in any tolera- 
bly well settled government the successor is as much expected to abide 
by the covenants of his predecessor as by any covenants of his own 5 
unless where any change of circumstances has made a manifest and indis- 

All uniform and universal expectation of this sort is not of such long standing in 
society as at first sight might be imagined. Even history will carry us back to times at 
which the notion of the unity of the sovereign in different reigns was far from being 
perfectly established. An act of power is exercised, a declaration of will is issued on 
the part of the sovereign authority: is it or is it not to be understood to have con- 
tinuanccj to possess a binding force, after the decease of the individual sovereign whose 
pleasure it declared? This is a question which in every state must for a lime have 
remidned unsettled, Applied to acts of legislation it would be settled first with regard 
to laws in fopulum^ not till latterly with regard to laws in frincifem. Under the 
English constitution instances are yet extant of its being subj eel to doubt with regard 
to this latter kind of laws: see Barrington’s Observations on the ancient Statutes. (u.n. 
Coronation Oath.) Who can wonder at this, when with regard to such acts of power 

consist in the appointing men to offices, the general rule is to this hour in the 
negative? Upon the demise of the crown, most of the offices in the appointment of the 
crown become vacant. All military, all judicial power is at an end. The laws them- 
selvea, though not expressly are virtually repealed, by the extinction of every power 
that can give them force. The bounds of society are broken forever, unices it should 
please this or that man to make them whole. Whose interests, by the bye, were most 
considered in this maxim and for whose sake society was proposed to be maintained, 
the prince’s or the people’s, is easy enough to perceive. 
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putable change in the utility o£ such adherence. This expectation may 
even become so strong, as to equal tlie expectation which is entertained of 
the prevalence o£ that disposition to obedience on the part of the people 
by which the sovereignty da facto is constituted: insomuch that the ob- 
servance o£ the covenant on the one part shall be looked upon as a 
condition sine qm non to the obedience that is to be paid on the other. 
Things are most apt to be upon this footing in those governments in 
which the sovereignty is ascribed nominally to a single person, who in 
reality possesses only a part, though perhaps the most conspicuous part, 
in it. But in all governments where either the whole or a principal part of 
the sovereignty is in the hands of a single person, the exercise of the 
sovereignty and the observance of the covenants entered into by preced- 
ing sovereigns are looked upon as being in such a degree connected that 
upon taking upon him the former a man is universally understood to have 
taken upon him the latter: understood, not only by the people, but by the 
sovereign himself. This notion is so universal and deep-rooted that if by 
accident a sovereign should in fact come to the throne with a determina- 
tion not to adopt the covenants of his predecessors, he would be told that 
he had adopted them notwithstanding: adopting them tacitly by taking 
upon him those powers to the exercise of which the obligation of adopting 
those covenants, stood annexed. Nor would this way of speaking, how 
untrue soever it may be by the very supposition, seem mis-applied: since 
it has become the habit among men of law to speak of the matter of right 
in the same terms in which they would speak of the matter of fact: that 
which, according to the general opinion, ought to be done being spoken 
of as if it were done,^® 

These various relations which may be borne to various parties by the 
same law must all of them be present to a man^s mind before the true 
nature and influence of it can be understood by him. On the circumstance 
of there being a party whom it binds, a law depends for its essence: on 
the circumstance of there being a party whom it is designed at least to 
favour, it depends for its cause; on both together it depends for the sum 
total of its efficacy: without the last it never exists 5 without the first it 
could not so much as be conceived. To trace out the mischievous part of its 
tendency we must observe whom it lays under coercion, whom on any 

It is thus that upon a thousand occasions the question o£ light and the question of 
fact get confounded; insomuch that men pass backwards and f 01 wards from the one 
to the other without perceiving it. 

See Fragm. on Govt. Ch. 
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other account it exposes to suffer; and obsei’ve in what respects and to 
what amount it exposes them to suffer: to trace out the beneficial part of 
its tendency, we must observe whom it favours, and in what respects, and 
to what amount it favours them. 

All these several parties, have need to be acquainted with it: and as the 
benefit which any body can derive from it trill be in proportion to the 
acqurintance whicli they have with it, as on the other hand the need they 
have to be acquainted with it, will be in proportion to the amount of the 
detriment which they may individually incur by it, or the benefit which 
they may individually derive from it. Both parties have need to be in- 
formed of it in order to determine them with respect to the different lines 
of conduct they have need to observe according to the different aspects 
which it bears to them: the party bound, that by timely obedience he may 
save himself from the lash of those laws of which the express business it 
to make men suffer, and that by timely consideration he may obliterate or 
palliate at least the inconveniences of obedience: the party who in the 
event of his disobedience it is designed should suffer, in order that he may 
consider and take warning from the sufferings that arc proposed for him: 
the party who from necessity is exposed to suffer in order that he as well 
as the party bound may learn to accommodate himself to his situation: the 
party favoured in order that he may sec what the law has done for him, to 
what favours it has given him a right, whom he is to resort to for the 
performance of them, and in case of failure on the part of those from 
whom they are due, what means are given him of making himself amends 
and bringing the wrongdoers to repentance, The party bound, and the 
party where there is one, who is purposely exposed to suffer, will be sure 
enough to appear upon the face of the law, by description at least if not by 
name: but the parties on the other hands who are favoured whether on 
their own accormt or that of another will be very apt to be out of sight; 
and insomuch that it may very well happen that in a long string of laws by 
which a man is favoured there shall not be a syllable which can serve to 
give him notice or to point him out to view. It is the business of the 
legislator for his own instruction to discover these latent interests, and 
for the information of the parties to announce them. 

It appears then that there are two distinct sorts of laws, very different 
from each other in their nature and effect: both originating indeed from 
the sovereign, (from whom mediately or immediately all ordinances in 
order to be legal must issue) but addressed to parties of different descrip- 
tions: the one addressed to the sovereign, imposing an obligation on the 
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sovereign; the other addressed to the people, impodng an obligation on 
the people. Those of the first sort may again be addressed either to the 
sovereign himself who issues them, (the sovereign for the time being) ot 
to his successors, or (what is most common) to the one as well as to the 
other. It is evident then that in the distinction between these two classes 
of laws it is the quality of the parties who are respectively bound by them 
that is the essential and characteristic feature. 

Here it may naturally enough be asked what sense there is in a man’s 
addressing a law to himself? and how it is a man can impose an obligation 
upon himself? such an obligation to wit as can to any purpose be effectual. 
Admit indeed we must that for a man to address a law to himself, is what 
indeed there would be little sense in, were there no other force in the 
world but his: nor can a man by his own single unassisted force impose 
upon himself any effectual obligation: for granting him to have bound 
himself, what should hinder him on any occasion from setting himself 
free? On the other hand, take into the account an exterior force, and b)' 
the help of such force it is as easy for a sovereign to bind himself as to 
bind another. It is thus, as was seen in a former chapter, that in transactions 
between subject and subject a man binds himself by the assistance of that 
force which is at the disposal of the sovei’eign. Nor is the assertion we make 
in speaking of a man^s binding himself so wide from the literal truth as at 
first sight might appear. The force which binds, depends indeed upon the 
will of a third person: but that will itself waits to receive its determination 
from the person who is said to bind, from the person who is the promul- 
gator of the law. Without the covenantor, there would be no law at all: 
without the guarmtee^ as he is called, none that can be effectual. The law 
then may in strictness be considered as the work of both : and therefore 
in part, of either: but the share which the covenantor takes in it is by 
much the more conspicuous. It is this at all events that is taken first: it is 
seen to be taken wifile the other perhaps is expected only: it is certain5 
while the other perhaps is but contingent. In short the part which the 
sovereign for the time being has in the establishment of a factum regium 
whereby he binds himself and his successors may be as considerable, and 
as independent of the part which may come to be taken by those to whom 
belongs the enforcement of such covenant, as the part which is taken by 
the legislator in the case of a law of the ordinary stamp in fofuhm is of 
the part which may come to J^e taken by the judge. 

By what means then can a law in frincifem be enforced and rendered 
efficacious; what force is there in the nature of things that is applicable to 
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this purpose? To answer this question, we have nothing to do but to resort 
to the enumeration, that has been already given on a former occasion, of 
the several sorts of forces by which the human will is liable to be influ- 
enced. The forces and the only forces by which the human will is influ- 
enced are motives: these, when considered in the mass, may be distin- 
guished according to the sources from whence they issue: to these sources 
we set out with giving the name of sanctions. Of these sanctions that which 
we tei'med the 'physical is out of the question: for the force in the case in 
question is supposed to be directed hy design. There remain the political, 
the religious and the moral. The force of the political sanction is inap- 
plicable to this purpose by the supposition within the dominion of the 
sovereign: there is no one who while the sovereignty subsists can judge 
so as to coerce the sovereign: to maintain the affirmative would be to 
maintain a conti-adiction.^^ But the force of the religious sanction is as 
applicable to this purpose as to any other: and this is one of the great and 
beneficial purposes to which the religious sanction, where it happens to 
have an influence, is wont to be applied. The same may be said of the 
force of the moral sanction. Now the force of the moral sanction as 
applied to the purpose in question may be distinguished into two great 
branches: that which may be exerted by the subjects of the state in ques- 
tion acting without, and perhaps even against, the sanction of political 
obligations, acting in short as in a state of nature j and that which may be 
exerted by foreign states. When a foreign state stands engaged by express 
covenant to take such a part in the enforcement of such a law as that in 
question, this is one of the cases in which such foreign state is said to stand 
with reference to such law in the capacity of a guarantee}'^ Of a covenant 

V. supra. 

Berne and France guarantees to Geneva. France to Westphalia and all the 
German Princes. 

This proposition stands in need of explanation; the truth of it depends upon the 
idea annexed to the word sovereign. The case is, that supposing the powers in the 
state to be thus distributed, there is no one person or body of persons in whose hands 
the sovereignty is reposed. Suppose two bodies of men, or for shortness’ sake two men, 
the one possessing every power of the state, except that the other in case of a public 
accusation, preferred in such or such forms, has the power of judging Kims including 
such power as may be necessary to carry the judgment into execution. It is plain the 
sovereignty would not be exclusively in either: it would be conjunctively In both. 
Yet in common speech it is probable that the first man would be styled the sovereign, 
or at least a sovereign: because his power would be constantly in exercise: the other’s 
only^ occasionally, or perhaps never. Now then if the narrow sense were to be given 
to thovword soverei^y it is plain that the proposition above mentioned concerning the 
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of this sort many examples are to be met with in the history of interna- 
tional jurisprudence. 

To all or any of these forces may a law in frmcifem stand indebted 
for its efficacy. Of all these forces even when put together the efficacy it 

impossibility of the sovereign’s being judged br anyone, would not be true, A logician 
of the ordinary stamp (for nothing is more common than to be versed in the forms of 
dialectics without any clear notions of terminology) would find no difficulty in 
maintaining the contrary, and proving it by what to him might seem a demonstration. 
Taking advantage of the inexplicit notions annexed to the words sufmor and mfenor, 
he would perhaps assume for his medium this proposition, that it is impossible for a 
man to be superior and inferior to another at the same time: or perhaps in different 
propositions he would use the same word sovereign in two different senses: at one 
time in its strict and proper sense; at another time in its popular and improper sense, 
according to the distinction above taken. Till men are sufficiently aware of the am- 
biguity of words, political discussions may be carried on continually, without profit 
and without end. It may occur, that the dislribution oi power above supposed is not 
an expedient one, or that it cannot be a lasting one. This may or may not be the case: 
but the expediency or the durability of such an arrangement are points with which wc 
have nothing to do here, I consider here only what is possible: now it is possible: for 
every distribution as well as every limitation of power is possible that is conceivable. 
The power of the governor is constituted by the obedience of the governed: but the 
obedience of the governed is susceptible of every modification of which human conduct 
is susceptible: and the rules which mark it out, of every diversity which can be dearly 
described by words. Wheresoever one case can be distinguished from another, the 
same distinction may obtain in the disposition to obedience which may have established 
itself among the people, In the former case they may be disposed to pay it to one 
magistrate, in the latter to another: or in the former case they may be disposed to 
obey one of those magistrates, and in the latter nobody. Many are the commonplace 
phrases in use which would seem to assert the contrary; that an imfarltum in imferio 
is a monster in politics: that no man can serve two masters: that a house divided against 
itself cannot stand: and these phrases are made to pass for arguments. There is indeed 
something specious in them at first sight: and without due examination a man may 
be easily misled by them. Thus much is indeed true, that the same individual branch 
of power cannot be possessed, and that exclusively, by two persons at the same time. 
But any two branches of power may that are distinguishable: and any one branch of 
power may be shared amongst ever so many. What gives rise to the internal contests 
by which states are agitated or destroyed, is that two different men or bodies of men 
claim exclusively the same individual branch: which in governments that are not 
purely monarchical may ever be the case, and that on all sides with the best faith 
imaginable, while laws are wanting to decide the matter, or those which there are 
are ambiguous or obscure. (Draw the connection a little closer.) The minuteness and 
refinement of which the distribution of powers in a state is susceptible depends upon 
the proficiency that is made in the anatomy of language, and the use that is made of the 
proficiency in the body of the laws. 
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must be confessed is seldom so great as that of the political. How should 
it.i' when it is in the nature of the political sanction to draw with it in most 
instances a great part of not the whole of the force of the other two? But 
to deny them all eiEcacy would be to go too far on the other side. It would 
be as much as to say that no privileges were ever respected, no capitulation 
ever observed.^® It would be as much as to say, that there is no such system 
in Europe as the Germanic body: that the inhabitants of Austrian Flan- 
ders are upon no other footing than the inhabitants of Prussia: those of 
the fays d’etats in France than those of the fays d’ election: that no regard 
was ever paid to the American charters by the British Parliament: and 
that the act of union has never been anything but a dead letter. 

Of this distinction the compilers of the Roman law seem not to have 
been aware: to the head of obligations they referred what was to be said 
of the cases in which a man was to be made to suffer, as well as what was 
to be said of the cases in which he was to be bound to act in such or such 
a manner. 

Obligations in Justmian’s Institutes are distinguished into obligations ex 
contractu and obligations ex delicto, and under the latter head they have 
placed whatever they had to declare (so much excepted as is carried to the 
head of procedure) concerning the cases in which a man is to be made to 
suffer punishment; whether that punishment be or be not of the kind 
which acts upon him through the medium of his active faculties, (this is 

It is a trite and idle obsemlion that the engageincnta of sovereigns arc kepi no 
longer than suits tllcir convenience. This is in no other sense tiuc, than in that in 
which it is also true of the engagements of private men. If it means that the engage- 
ments of aoveieigns have never any effect, and that, after an engagement of tliat sort 
entered into, things are in precisely the same situation as if no such event had taken 
place, it is notoriously false: if it means anything else than this it is nugatory. No man 
acts without a motive; no man acts against a preponderant mass of motives: but, to the 
sum of motives which may tend to withold a sovereign from pursuing a certain line 
of conduct, does a solemn engagement not to puisne it make no addition? Let ex- 
perience decide. 

This observation is of a piece with another observation equally trite concerning man 
in general, that he is never governed by any thing but his own interest. This observa- 
tion in a large and extensive sense of the word interest (as comprehending all sorts of 
motives) is indubitably true: but as indubitably false in any of the confined senses in 
which upon such an occasion the word interest is wont to be made use of. These 
levelling notions are in point of tendency as pernicious as in point of fact they are 
ill-grounded: the tendency of them being constantly, and the design frequently, to 
cover and to cherish the very immorality which they represent as being already at the 
extreme: the existence of which they maintain and pretend perhaps to deplore, 
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one cause of the obscurity in which the arrangement of the institutes is 
involved) or of a sort in which he is purely passive. Grounding what it 
has to declare upon the subject of offences on a supposition which in many 
of the cases to which it is made to extend is in point of fact not true, what- 
ever it says on that subject is wrapt up as it were under a title which 
promises no such thing. 

The notoriety of every law ought to he as ep^itensfoe as its binding force. 
It ought indeed to be much more extensive: since the parties whom it 
binds are in every case one set of persons out of two and in many cases but 
one out of three who may be equally concerned to be appraised of No 
axiom can be more self-evident: none more important: none more uni- 
versally disregarded: A man may be ashamed even to mention it: and to 
think how little chance there is that the mention tliat is made of it will be 
attended to. Yet till it is attended to and the grievance remedied^ the 
business of legislation is from the beginning to the end of it a cruel mock- 
ery, and every legislator without thinking of it a Caligula, or rather in 
this respect even worse than a Caligula. Caligula published his laws in 
small characters, but still he published them: he hung them up high but 
still he hung them up. How many laws in this enlightened age that are 
neither hung up nor published! 

The word edict (edictum) a word which has its source in the Roman 
law, seems originally to have been appropriated to that sort of statute 
which was enacted by the Praetor, a magistrate whose legislative author- 
ity was of a subordinate rank and employed chiefly upon matters of 
procedure. 

In the French law the words edict, (edit) ordinance (ordonnance) and 
declaration (declaration) are all made use of to denote the statutes of 
their kings. When the word (declaration) is made use of it is by ellipsis 
for declaration du roi: in English it has no such meaning. In the French 
law the words edit, ordinance and declaration seem to be used intercon- 
vertibly with little discrimination. Between the two former I can find no 
distinction. As to the word declaration, if there be any case in which it is 
employed in preference to the two others, it seems to be where the statute 
to which it is applied is made in explanation of former statutes. 

Not to put in practice the only means of remedying this grievance out 
of tenderness to the lawyers would be like bringing up half the people in 
the state for the sake of the undertakers. Every view which is productive 
of no material benefit is sure to be to the highest degree pernicious were 

See Ch. 6 (Limits) . 
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It on this account alone: and in a nation where the voluminousness of the 
laws is got to a certain pitch (let the French and English serve for exam- 
ples) it may almost be doubted whether the benefit of which even the 
best law is productive in virtue of its particular excellence can be com- 
pensated by the mischief it does to the subsisting stock by worming them 
insensibly out of the memory and notice of the people, and thrusting them 
into obscurity and oblivion. For this crying grievance there is a remedy, 
and there is but one. I have pointed it out j it is for others to apply it. 



Chapter 9: OF THE LOCAL EXTENT 
WHICH A LAW MAY HAVE 


N inthly] withrespecttothelocalextentor extension of a law; the 
extent of which it is susceptible in point of place. 

The local extent of a law may be distinguished into direct and 
indirect. The former may be understood to depend upon the situation and 
magnitude of the territory or tract of land ^ which is of the number of the 
things that are the passible subjects of the law: that is of the acts which 
are its objects. A law then in point of direct local extent extends or applies 
itself to such portion of land on which the acts which it takes for its 
objects come to have their termination: the fields which, among the per- 
sons who are the agible subjects of the law, some are permitted, others 
forbidden, to cultivate: the roads on which some are permitted, others 
perhaps forbidden, to travel: the waters (that is the grounds covered with 
waters) on which some are permitted, others perhaps forbidden to travel, 
or to fish. 

As to what may be termed the indirect local extent of a law, it is deter- 
mined by some relation or other which the persons who are the agible sub- 
jects of the law are looked upon as bearing to the land: such as the being 
on it at the time of performing the act in question, although those acts have 
no material influence on the condition of the land: the having been born 
upon it: the being of the number of those who are looked upon as being 
in the habit of paying obedience to persons, who are in the habit of issuing 
laws, of which the land in question is a passible subject. Accordingly a 
law may in point of indirect local extension be said to apply to any tract of 
land which is so situated, that the relation of any kind which a person 
bears thereto is a circumstance which aggregates him to the agible sub- 
jects ® and his acts to the objects of the law. 

Thus the law which forbids the planting of tobacco anywhere in Eng- 
land is a law which extends in a direct manner to the country called Eng- 
land, and a law of which the local extent is determined in a direct manner 
by the situation and extent of the country so denominated. Thus on the 
other hand in that species of treason which consists of the English laws 

^ With the space above and below it. (Each man’s estate a quasi-pyramid.) 

® I.e., the parties who are looked upon as bound by it. 
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agaiiist treason in as far as they include within the punishment appointed 
for that crime an attempt made upon the life of the King of England by 
the subject of any other countiy so as the attempt be made in England, or 
an attempt made abroad, so as the offender were a native or adopted 
subject of the British crown, may be said to apply in point of indirect local 
extent to England. 

This head it may be observed can scai'Cely be said to be a distinct one of 
itself: it being always reducible to one or other of the topics already 
noticed. The idea of the tract of land over which a law extends in a 
direct manner is included under the idea of the things that are its passible 
subjects: that over which it extends in an indirect way in the manner above 
mentioned is only aspecificant dreumstance made use of to characterize the 
fersons who are its agible or its passible subjects. Deference however to 
usage and to the general common bent of men’s notions on the subject 
seemed to dictate the propriety of mentioning it apart. The questions 
concerning the dominion of the sovereign and the jurisdiction of the 
judge are questions that seem to point to the local extent of the law with- 
out reference to any other dreumstance. 
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T enthly] with regard to the extent which a law may have in point 
of time. This topic seems also to be reducible to within the bounds 
of those already mentioned. To determine the time during which 
a given individual is commanded or forbidden to perform acts of a cer- 
tain class, is to determine the multitude of those acts, and thereby the 
amplitude or logical extent as it might be called of the class which they 
compose. To determine the time during which the individuals of a given 
class are commanded or forbidden to perform acts of a certain class is to 
determine the multitude of the individuals which by entering into that 
class may have become the agible subjects of the law. Time then is but 
one out of an indefinite multitude of spedficant circumstances which may 
be made use of to mark out the assemblage of individuals whom it is pro- 
posed to take for the subjects of the law. 

For mentioning this as a separate topic there is the same reason, and 
seems to be the same necessity, as for mentioning the former in the same 
light. Space and time though nothing of themselves are the inseparable 
and yet distinguishable accompaniments of everything that is. The wider 
the space, and the greater the length of time, over which a law extends, 
the greater the number of acts of persons and of things, of objects there- 
fore and of agible as well as passible subjects, it will be apt upon an aver- 
age to extend to. 

A law to the duration of which no express limits are set, such a law, 
provided it be general throughout, general in respect as well of its objects 
as of all its subjects, will of course if nothing appears to the contrary, be 
looked upon as perpetual: such at least is the mode of interpretation in 
every settled government. In such case however the duration of it may be 
contracted to any length by the express will of the legislator. On the other 
hand, where the law is in any respect particular, a necessary period is 
thereby put to its duration: it expires the instant that the artide (whatever 
it be) in respect of which it is particular is no more. If it be particular in 
respect of more articles then one, it then expires along with that article 
which first goes off the stage.^ In this latter case it may be said to be 
temporary in its own nature: in the former, if it be temporary at all, it 
may be styled temporary by institution. 

^ Quaere cco? 



i6o THE DURATION OF A LAW 

This line of distinction, however, is not so clear an one as at first sight 
it might be thought to be. It is indeed in general true that classes are 
longer lived then individuals : and in particular with regard to persons, 
individuals must die though classes may be, and some of them, so long as 
any of the human race are left upon the globe must be, immortal. But 
even classes die or sleep at least when the individuals which used to fill 
them are no more: and of individuals, when we come to speak of things, 
there are some to the existence of which it would not be easy to set a term. 
The laws concerning the killing of wolves in England expired along with 
the last wolf many centuries ago. The laws made in England against 
Jesuits have in our days been laid asleep, by the dissolution of that 
formidable order. But should a fresh colony of wolves be ever imported, 
and should the order of Jesuits be ever re-established, the laws against 
wolves and Jesuits would revive. The laws concerning Regents sleep 
everywhere during the majority of the prince but awake upon the suc- 
cession of a minor. The laws concerning enemies arc dead in time of peace, 
but revive upon declaration of a war. The great bridge at Westminster ^ 
is an individual object: but should the zeal for constitutional reformation 
which from time to time hath been obseiwed to break forth in the neigh- 
borhood of that magnificent structure gather strength, perishable as it is, 
it may chance to outlive many a class of useless or supposed useless 
place-men. 

In short wherever the continuance of a class of entities of any kind de- 
pends in any manner upon human will, that class, it is evident, can never 
have any other than a precarious existence. 

Laws which are temporary by institution must be revived by institu- 
tion: laws temporary by nature expire and revive again with their sub- 
jects without the aid of institution. 

^ Tliere are particular laws made for the preservation of this Bridge by stat. 9. Geo. 
z, ch. 29. 

There are likewise in different parts of the statute book other sets of laws relative to 
so many other bridges. 



Chapter ii; THE GENERALITY OF A LAW 


E leventh] ly with regard to the generality or 'particularity of a law. 
This results from the generality or particularity of the persons 
things and acts, of the subjects of all kinds [and] of the objects to 
which it relates. Considered in this point of view a law is either particular 
throughout or general throughout or partly particular and partly general: 
and it is evident enough that in one or other of these predicaments every 
law must be. A law may be said to be particular throughout when its 
subjects of every class, its objects, are all of them Individuals: partly 
particular and partly general if any one or more of those articles are in- 
dividual: general throughout, if they are none of them individual, but 
each of them a class.^ 

^ For expressing the distinctions relative to this head the current language is yeiy 
indifferently provided. 

In the first place there is no neutral teim which can be applied in common to the 
ideas denoted by the words general and particular, so as to biing to view the one 
without putting an exclusion upon the other. To profess to consider laws in respect to 
their general ity and then to distinguish them into such as are general and such as aie 
not so, is a sort of verbal contradiction which howcvci it seemed impossible to avoid. 
Instead of I might perhaps have said logical extents but who would have 

conjectuied what I meant by logical axieni before the expiession had been explained? 
Words which are made use of in expressing the heads of an airangement should if 
possible be to such a degree familiar, that of the import of them some idea howevei 
loose might be caught up at the first glance. In the next place the terms particulai and 
general are both of them extremely vague and uncharacteristic. Had I the liberty of 
coming words without control, I would distinguish the former by some such name as 
atomop osectic the latter by some such name as etdop os&ctic: atomos an individual 
object, eidos a species or class, prosectic from prosecto to concern or reach to: upon 
this plan a law which was atomoposectic in all points might be further termed a law 
atofjiop osectic simfUcUeti one that was atdofrosaciic in all points, aiiofrosactic 
simfliciter: one that was atomoprosectic in some parts and cidoproscctic in others might 
be termed indiffeiently atomoprosectic secundum quid or eidofroseciic secundum 
quidy according to the exigency of the case. Or if it should seem less uncouth instead of 
atomoprosectic we might say aiomosco-pous ^ instead of eidoprosechc^ eidoscofoiis: 
scopo to regard, or relate to. Thus much may perhaps be pardoned in a note: but my 
heait failed me at the thoughts of introducing into the text words so uncouth and 
foimidablc as these, although fashioned out of the most pleasing of all languages, must 
appear to anyone to whom they are altogether new. The word atomos, an atom or 
individual, being better known by its physical than its logical sense may here seem 
misapplied: but it is the very word which is made use of to signify an individual by 
Aristotle and his commentator Porphyry. Arist. Topic. Iv, i. Porph. Eisag. cap. 2, 
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A law I say may be particular in any one point, and at the same time 
general in any other: the truth of this when once announced will be im- 
mediately perceived. Hitherto however the common way of dividing 
laws in relation to this head has been into general and particular only, as 
if nothing more were ever worth considering in a law than merely the 
persons it related to, and as if it could relate to but one set of persons at 
a time. Thus inaccurate must every speculation be that relates to law, so 
long as any part of the field belonging to this branch of science remains 
unsurveyed. 

Upon the same inaccurate idea such laws as appeared to come under 
the notion of particular laws have been termed in latin frivilegia: and 
these have been distinguished into unfavourable (odiosa) and favourable 
(favorabilia). By an unfavourable frivilegium has been meant a law in 
which the party made to suffer in the first instance is an individual: by a 
favourable frivilegium^ one in which the party favoured in the first 
instance was an individual; ® it is in the latter only of the two senses that 
the word frmlege or what corresponds to it is used in the languages of 
modern Europe. 

If we look for examples, we shall find none of any mandates that are 
particular in every point except those transient ones which emane from 
private power-holders, and of which the influence is confined within the 
circle of a private family. Even the lettres de cachet^ those frivilegia 
odiosa which are so much felt and so much heard of in one country in 
Europe, and Whatever may answer to them in any other countries, can not 
be deemed particular in all points, upon the supposition of their emaning 
from a sovereign acting as such and for the benefit of his people j since 
upon this supposition the whole community is the party whom they are 
meant to favour. To look upon them as being particular in respect of the 
party favoxired (except in the very few cases mentioned in a former sec- 
tion) is to look upon them as emaning from a despot, the master of an 
immense family of slaves, acting for the gratification of his own particular 
passions or those of some individual favorite. 

Of laws which are particular ex faney examples as may well be imag- 
ined, are not difficult to meet with. Such mandates will hardly however, 
be found in great abundance in the number of those laws which emane 
immediately from the sovereign. The mandates which are of this stamp 
are most commonly the work of some subordinate class of power-holders: 

® In this sense the application of it is frequently enough extended to the case where 
a class of persons arc the objects of the favour, 
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mandates domestic5 and among those of a public nature, mandates 
judicial and military j such in short as in contradistinction to legislative 
mandates or Icms are termed executive mandates or orders. Domestic 
mandates are commonly particular in al] points. In respect of the persons 
who are concerned they will seldom be otherwise than particular, unless 
where the family is very large: and the frequency of such as may be 
deemed general in this point, in comparison of such as are evidently but 
particular, will increase in proportion to the largeness of the family. The 
boundary-line between the number of persons that composes a private 
family and the number that composes a public body is by no means fixed. 
Sometimes we see families so large, and at other times, commonwealths so 
small, that the former shall be more numerous than the latter.^ 

Judicial, military, and other public mandates are in the very essence of 
them general in respect of the persons who are favoured in the last in- 
stance: in other points they are sometimes general, sometimes particular as 
it may happen. Among military mandates the frequency of such as are 
general is apt to bear a greater ratio to the frequency of such as are par- 
ticular than among judicial mandates; although as an army is but a part of 
the community to which it belongs, the arch out of which the agible 
subjects of judicial mandates are taken is less limited than that out of 
which the agible subjects of military mandates are taken. They are de- 
voted to a whole regiment at once, to a whole company at once. 

Among such mandates of subordinate powerholders as are issued m&ro 
motUy and may have in view the benefit of individuals or the public as it 
may happen, it may be proper to take a more particular notice of covenants 
and conveyances. Of covenants it is an essential characteristic that the party 
covenanting and consequently the parly bound if so facto by the very 
covenant itself is always an individual or determinate assemblage of 
individuals.^ 

® Give an instance, 

^ It may be said, no: for that covenant enteied into for example, by the governing 
body in a corporation, an assemblage of determinate individuals, is oftentimes made to 
combine the community at large, an assemblage of persons indeterminate. And in the 
same manner the covenant of a single person is made to bind his Heirs, Executors, 
Administrators and Assigns for ever more: an assemblage of persons altogether un- 
ascertainable and indeterminate. But the plain truth of the matter is, that these 
though bound by the covenant, or rather in consequence of the covenant, are not 
parties to the covenant: it is not they who enter into it, they are not contracting parties. 
Persons may be sfohm to collectively, but if they speak it is individually. To lawyers 
who make no scruple of feigning a covenant whenever they want to justify an obliga- 
tion, the plain truth of the matter may seem a paradox. 
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But to understand a subject we must take for true that which is true 
and not that which is false. Now whether a promise is made or no is 
always a matter of fact: and when it is known to be made by anyone, he by 
whom it is made is always individually known and ascertainable. More- 
over what is clear enough is that at the time a man makes a promise, his 
heirs who do not exist make no such promise: ^ on his part then there is 
covenant, which the sovereign by adopting tui-ns into a law of which he 
the covenantor is the agible subject: but on the part of his heirs there is 
no such covenant: if in consequence of the act of their ancestor, they are 
bound, it is not by a covenant that they are bound, but by a mandate: by a 
mandate or recommendation or request no matter what it is called, which 
by being adopted by the sovereign is turned into a law: in other words 
by a conveyance which the covenantor is allowed to make of a right to 
such and such services to be rendered in certain contingencies by his 
heirs to the party in whose favour the covenant is made. 

In conveyances on the contrary the parties bound, such of the agible 
subjects of the law as are bound by it, are almost always mumerous azid 
indeterminate. This at least is the case of those conveyances of which the 
passible subjects, the frofrietary sf^jec^s as they may be called, are 
things. To give a man a property, if it be an exclusive property, in a 
thing, there must be two provisions: i, a mandate prohibiting persons at 
large from meddling with it: 2. a countermandate operating as an excep- 
tion to the mandate, and permitting such meddling on the part of him 
who is made proprietor. The former may be considered as the work of 
the sovereign alone: as to so much he imperates immediate: it is the latter 
that is the joint work of the sovereign and the individual: the individual 
issuing a countermandate repealing as far as it goes the mandate, to which 
countermandate the sovereign by his adoption gives the force of law. If 
then the imperative part of the law to which a conveyance of this nature 
appertains be considered in respect of the persons who are bound it is 

® If a man has any power over his assigns as such it is in virtue of a power of 
conveyance, the power of limiting the interest that anyone in future shall have in a 
proprietary subject, which at this present time happens to be in his possession or fro 
tanto at his disposal, in such manner that if they acquire that interest, it shall be on 
condition of their being subjected to such or such an obligation. I covenant for myself 
and my assigns under a penalty of £5 not to plow up a certain meadow which I am about 
to rent: that is 1 promise for my own part that 1 will not so long as it is in my own 
possession, and as concerning my power of conveyance 1 limit it in such manner that 
weje I minded to dispose of the meadow to any person, such person could not acquire 
it without subjecting himself to the same obligation, sanctioned by the same penalty. 
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uiiually general, and that in the highest degree: if the de-imperative part 
be considered which is the part in which the force of the conveyance more 
particularly resides, it may be particular in this respect or general accord- 
ing to the quality of the party or parties who are favoured by it : that is to 
whom the right in question is conveyed.® In other points the law may be 
general or particular as it may happen. 

When the corporeal proprietary subject is of the class of persons, inso- 
much that the right conveyed is a right to the service or services of a 
person or a class of persons, no regard being paid to any particular sub- 
ject of the class of things, the conveyance is a mandate which in respect of 
the party bound may be general or particular as it may happen. Instances 
where it is general are a right of toll 5 a title of honour j a copy-right j or 
any other kind of monopoly.*^ Instances where it is particular are a 
pecuniary debt, a right to the services of an apprentice. 

The distinction between a general law or mandate and a particular law 
or mandate, as here explained, is more material than at first sight might 
be imagined. Developed and applied it will afford us a clue without which 
it would be scarce possible for us to find our way through the labyrinth of 
constitutional jurisprudence. Correspondent to the distinction which re- 
spects the laws themselves is that which respects the power of making 
them. The power of enacting particular laws, the power as it may be 
called of imperating de singulis is one sort of power: the power of enact- 
ing general laws, that is of imperating d& classibus, of making laws in 
general terms is, as we shall see, another and a very different sort of 
power. The latter power, although it be susceptible of a degree of extent 
of which the former is not susceptible, is on the other hand liable to 
peculiar limitations by which its force may be diminished or even utterly 
destroyed. These limitations give room for other powers, which in many 
cases form a necessary complement as it were to the imperative power 
when modified as here supposed. Adding to these the autocheiristic ** 
power and dividing each into the shares into which any lot of political 
power upon being distributed among several hands is liable to be divided, 
we have the sum total of all the powers whatever, constitutional as well 
as private, that can have existence in a state. Of the complemental powers 

® They may be an individual or a body corporate. 

^ Speaking accoiding to the cuirent language, we should hardly look upon a law 
conferring upon a man any of these possessions as coming in any respect under the 
notion of a general law, 

® [Power of a man over himself.] 
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above alluded to it will be necessary to give a variety of examples, with- 
out which the peculiar nature of a general law in contradistinction to a 
particular one could hardly be understood. If the several powers thus 
introduced for example’s sake should themselves receive illustration from 
the occasion on which they are brought to view, the information thence 
derived will be a kind of collateral acquisition. In this way a sort of side 
glance wiU be given, as it were by anticipation, of the structure of the 
constitutional branch of law: some glimpses will be afforded however 
incomplete of the connections and dependencies of some of the principal 
parts of that complicated whole: and those oppressive ideas of immensity 
and incommensurability which have hitherto hung over the subject will 
even at this early period have been in some measure dispelled. 

To the words power of legislation we naturally annex the idea of the 
power of enacting general laws: laws that shall be general in all points: 
such laws of which the bulk of the statutes, by whatever name termed, 
which emaning from the sovereign authority and being consigned to the 
press are handed down from age to age, appear to be composed. The power 
of issuing such laws in all cases, in such sort that no man has authority to 
render them invalid, and every man is bound to submit to them or obey 
them would naturally upon first mention of it appear to be the same thing 
with absolute uncontrolled power. Such power one would naturally sup- 
pose must involve in its texture, must absorb as it were into its substance, 
every other power that could have existence in a state: insomuch that he 
who had this power would have everything, and that no one without his 
appointment could have any thing. The passible powers in a state are 
reducible to two: the power of contrectation or impressive power ® as we 
have termed it, and the power of imperation: which latter again may be 
distinguished into the power of imferation froferly so called, and the 
power of de4mferation. 

But so far from being equivalent to or coextensive with both these 
powers it does not include so much as what is contained in the power of 
imperation properly so called. This we shall presently perceive. Let a field 
of donoinion be conceived of given amplitude embracing a given tract of 
land, a given number of persons, and a given assemblage of valuable 
things which have become or are capable of becoming proprietary subjects. 
It might naturally enough be supposed that there were two ways in either 
of which a person might have sll the power which it would be possible 
for a man to exercise over this land, these persons and these things: by 

“ Autochdristic, 
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taking the persons in classes, commanding them or setting them at liberty 
to perform such and such acts in classes with or without relation to such 
and such things taken in classes, or by taking them individually and com- 
manding each person to do so and so, (the particularity will hardly bear 
to be carried any further) as it shall be thought proper : in a word that the 
power of iraperating ie classibus, and the power of imperating de singulis 
were but two different ways of exercising the same power. But upon 
examination this will be found not to be the case. Neither of them of itself 
includes the power of doing every thing that is to be done by commanding 
and countermanding. Let a man possess either of them in the complete 
extent there will always be something which he cannot do without the 
other. To form the complete power of imperation there needs the vinion 
of both these powers. The power of imperating de classibus at any rate: to 
which must be added either the power of imperating de singulis or what 
is equivalent to it. To demonstrate this we shall first state what it is that 
the power of general legislation de classibus or the power of legislation 
ordinarily so called wants of being complete : and what it is that is wanted 
by the power of particular legislation or the power of issuing the sort of 
mandates which are commonly called orders. 

To begin with the deficiencies to which the power of general le^slation 
or legislation de classibus is exposed. 

The commands of a sovereign will like any other communications be 
liable to receive a tinge from the channel through which they are con- 
veyed. The channel through which alone the bulk of a sovereign’s com- 
mands can be conveyed is that assemblage of conventional signs which 
taken collectively are called language. A legislator in uttering a law which 
shall be general must in as far as it is intended to be general make use of 
general terms or names. By these general terms or names, things and 
persons, acts, and so forth are brought to view in parcels j which parcels 
are the larger and more comprehensive in proportion as the extent or 
logical amplitude (if so it may be called) of such names is the more con- 
siderable. This being the case the legislator in the grouping of the persons 
things and acts which he takes for the subjects and objects of his laws is 
limited to such parcels as correspond to the generic names which are fur- 
nished by the language. 

Conceive him then on any occasion to have taken up any such generic 
name. By this name a class suppose of subjects (no matter what) is 
brought to view. This class taken at a given period is composed of a cer- 
tain number of individuals. As to these individuals then, by what means is 
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it that they have come to be aggregated to this class? to be looked upon 
as belonging to it? to be the individuals who are deemed to have been had 
in view upon the mention of this name? By whatever means the event of 
their belonging to this class has come to pass, such event either depended 
or did not depend upon the will of a human being: if it did, such person 
has thereby a power: in the former case, whatever limitation the power 
of the legislator is subject to on this account, the power which remains to 
him, whatever it be, is still so far his own, that no other person is a sharer 
in it. In the other case, the power of imperation does not belong to him 
alonej he has a sharer or partner in it: and this partner is the person on 
whose will the event above mentioned has a dependence. The share which 
this person has in the entire power of imperation may be termed the ac- 
censitive fewer or power of right of aggregation with regard to the class 
in question. 

This power according to the diflferent applications that may be made of 
it, according to the nature of the subjects or objects to which it may be 
applied, will admit of so many modifications or specific subdivisions. It 
may be applied to persons, to things, to acts, to places, or to times. It may 
accordingly be distinguished in the first place according to these several 
applications: and may accordingly be termed accensitive power in fer- 
sonmiy in remy in actumy m locimy or in tempts. Of each of these several 
branches of accensitive power examples will be given further on. But first 
it will be proper to trace the division of accensitive power in personam a 
little further. 

To begin with accensitive power in fersonam. To every class of persons 
who in any manner stand affected by a law a certain condition or station 
in life is attributed by the fashion of language: a person being said to be 
of such or such a condition in virtue of his belonging to such or such a class. 
To aggregate a man then to a class is the same thing as to invest him with 
a condition: the accensitive power in fersonam has therefore the same 
effect as the power we have already had occasion to allude to in speaking 
of investment,^® non-investment,^® and the like. 

From accenseo^ to aggregate to a dags; from whence the word Censor. 

Ch. 1 6 (Division) [Introduction to tho Pnncifles of Morals and Juris-’ 
frudcnc^] . 

V. Ch. 1 6 (Division) [Introduction to tha Princifles], 

Not withstanding what is said in the text wc are not to conclude that accensitive 
power in •fersonam and investitive power are preciselj^ the same thing} that is that the 
two expressions may in all cases be used interconvertibly for each other. True it Is, 
that he who exercises this branch of accensitive power may in all cases be said thereby 
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Now we have seen what the possible ways are in which a man or any 
class of men may be aiffected by the law: by any given law, and thence 
by the sum total of the laws put together: if aifected by it at all, he must 
be either favoured by it, bound by it, or exposed by it to suffer: in the first 
case the condition that belongs to him in consequence may fro tmto be 
spoken of as an advantageous one, in the two others as a disadvantageous 
one: in the first case he stands invested with a rights which in certain dr- 
cumstances may be also termed a fower: in virtue of which right or power 
other men owe services to him: in the second case an obligation is incum- 
bent on him, and he owes services to other men: in the third case no obli- 
gation is incumbent on him on this score, but he may be said to be obnox- 
ious to impressions which other persons have the right and perhaps are 
under the obligation of causing him to undergo. 

Now in all these cases the power of aggregating a man to the class to 
which the condition in question belongs, may, as we set out with observing, 
be styled a power of investment, or an investitive power. But in some of 
these cases owing to the particular figure it is apt to make in those particu- 
lar instances, it may be worth while to give it a particular name. Accord- 
ingly where the condition is accompanied with a right, it may be of use to 
distinguish the power of investing a man with it by some such name as 
that of juris-dative or dicsodotic power: and where that right 
amounts to a power the power of investing a man with it may again be 
distinguished by some such name as potis-ddtivey dosidynamic or etir 
dymmistic,^^ This jurisdative power (if the term may be allowed) is 

to exercise investitive power. But it is not in every case that accensitive power is 
exercised by the exercise of investitive. The exercise of this latter power includes not 
tliat of the former, in any other case than where the person who is invested with the 
condition does in virtue of that condition acquire a particular denomination such as 
on a similar account either hath been applied or is about to be applied to other 
individuals, A particular commission of an unprecedented nature, unaccompanied 
with any official name, whatever powers it may invest a man with does not aggregate 
him to any known class of persons unless it be some such vague and general one as that 
of commissioner or fow&t-holdew 
Ch. 8 (Parties). 

In Latin juris is already used in composition with dictio subjoined to it 5 or dailo 
with saUs prefixed to it. 

From diKaiohorvjp compounded of Sweatov, right, and So-nyp, a giver. 

This form of composition is exemplified in the words Aupo^ea. 

From cvSuvajLu^oi, to confer power on a man or as we say emfower him to do so 
and so: a word that may be made from and to possess power: as irkovTii<o to 

enrich or confer riches is made from fl-Xovrew, to possess riches. In the same manner 
jSaSifo) to cause to go, ia derived from jSaLvoi, to go. 
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neither more nor less than the power of making conveyances when the 
word conveyance is taken in the largest sense which it will admit of: a 
power which when the rights conferred are powers of a public or consti- 
tutional nature, comprehends one of the grand divisions of the powers of 
government. The other branches not necessary for the present purpose to 
be named. 

As to the accensitive power in rem this though different in its name and 
in its first appearance, comes when examined to the same thing as the 
accensitive power m 'personam: inasmuch as the things in question are in 
the number of the subjects of some law by which the persons in question 
are affected. 

Now it hath been shewn, that there is no way in which a thing can be 
mentioned but what it is in some way or other the subject of the law: in- 
directly at least if not directly. To cause a thing that before appertained 
to a class of things which did not belong to a man to appertain to 
a class of things that does belong to him is in effect to invest him with 
a power over that thing. The case is the same with all the other branches 
of accensitive power: with accensitive power in actum^ in locimy and in 
tempus. This will be rendered suiEciently apparent by the examples which 
will be found a little farther on. 

Opposite in a certain sense to accensitive power is a power that may be 
termed disaccensitive: of this it will be convenient to give some explana- 
tion before we proceed to give examples. Conceive a person to belong to 
a certain class of persons, characterized by a certain name: either then 
there is a power in some other person or persons to cause him to belong no 
longer to that class, or there is not: if there is the power possessed by such 
person or persons may be termed disaccensitive power. This then is an 
accidental concomitant which may exist in regard to any class, or not exist, 
and which when it exists, may exist in the same hands with the accensitive 
or in different hands, as it may happen. In like manner the power which 
is opposed to investitive may be termed divestitive or disinvestitive^ and 
more particularly, that which is opposed to juris-dative, juris-ademptive^ 
that which is opposed to endynamistic, disendynamistic power. 

It appears then, that these three expressions, Investitive power when it 
regards a right, (that is when it is the power of investing a man with a 
right) power of convey mccy and power of furisdation are but three names 
for the same thing: they each of them consist in the power of accensing if 
we so say for a moment, or aggregating a man to some division or other 
V, sufrcy Ch. 6 (Subjects). 
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in the wide-extending class of right-holders. In particular cases which are 
so various that it is impossible to comprise them under any concise descrip- 
tion, the right is also termed a fower; in these cases the power of investing 
a man with it, the power of conveying it to a man, may be styled enA^na- 
mistic power, dosidymmk power, or power of potistation. When the right 
or power which is conveyed is one that is exercisable on a private account, 
that is for the benefit either of him alone who exercises it or of some other 
individual or subordinate class of individual, the power of conveyance is 
a private proprietary power: when the right or power which is conveyed 
is one that is exercisable only on a public account, that is for the benefit of 
the public at large, the power of conveyance is a constitutional power, for 
public powers differ no otherwise from private fiduciary powers than in 
respect of the scale on which they are exercisable: they are the same pow- 
ers exercisable on a greater scale. Correspondent then to the rights and 
powers which may be conveyed, are so many branches of the power of con- 
veyance: as also of that branch of disinvestitive power which may be styled 
juris-ademptive. 

Now of the several rights and powers which may be conveyed a pretty 
detailed enumeration was given in a former chapter,^® in which it became 
necessary to mention them as capable of giving occasion to so many spedes 
of delinquency. It should seem therefore that to the exemplifying of the 
several branches of the power of conveyance nothing more can be requi- 
site than to give a brief indication of the hands in which in certain instances 
they are lodged. 

The matrimonial contract, whatever covenants may be annexed to it, 
is at any rate a conveyance, if it were only in virtue of the autocheiristic or 
contrectative powers it conveys to the husband commonly over the prop- 
erty of the wife and necessarily over her person. The power of conveying 
these powers belongs to the several parties whose concurrence collectively 
or disjunctively is necessary and sufficient to the validity of the marriage: 
such as the parties, the parents or guardians, the priest or magistrate who 
performs the ceremony, the magistrate who grants the license, and so on. 
The divestitive or potis-ademptive power belongs to the several persons 
whose concurrence is necessary and suEdent to the validity of a divorce: 
such as the parties or one of them, and the Judge or Judges having cog- 
nizance in that behalf. To the former set of parties then belongs the accertr 
sithe power with regard to the class of persons who are styled husbands: 
to the latter, the disaccensitive. It would be easy enough but can hardly 

Ch. 16 (Division) [Intreduethn to the Prmcifles\. 
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be necessary to apply the same method of exemplification to the powers 
belonging to the other conditions of the domestic kdnd. In virtue of the 
obligations or other burthens which may stand annexed to any of those 
conditions, the same example may also serve for such branches of investi- 
tive power the exercise of which has the effect of subjecting a man to obli- 
gations and of rendering him obnoxious to the exercise of powers of con- 
trectation or as they may be otherwise termed iwfressive powers. 

Let us pass on to constitutional powers. Taking examples from that 
country alone in which I write I shall lessen the trouble of citations, and 
the danger of mistakes. In Great Britain the King possesses with respect 
to the chief of the great offices to which judicial power is annexed the in- 
vestitive or endynamistlc, and with respect to some of them the divesti- 
tive or disendynamistic power. With respect of the offices of Chancellor, 
[and] Privy-Councillor, in both of which the judicial power forms a con- 
siderable part of the authority that belongs to them, as also with respect 
to the humbler office of Justice of the Peace, he has the divestitive power 
as well as the investitive: with respect to the offices of Member of the 
House of Lords, the i6 Scotch Peers excepted, and with respect to the 
Magistrates included under the collective appellation of the twelve 
Judges as also with respect to some other Judges of inferior note, he has 
the investitive power only. In regard to Military offices he possesses the 
investitive and divestitive power both: though in the former there are 
other persons who by custom have in some instances a share: at the same 
time. The divestitive power belongs to him to exercise mero motu: at the 
same time there are other persons, I mean the members of Court Mar- 
tials, who have the power of doing the same thing pofter quid, that is for 
delinquency. 

To him alone belongs the power of declaring war: that is of aggre- 
gating large denominations of men to the disadvantageous condition of 
enemies: a condition, which depriving them of a variety of rights and 
laying them under a variety of disabilities, subjects them and the things 
which otherwise would be their properties to various applications of con- 
trectative or impressive power: and the converse of this account will serve 
for the power of making peace. 

To Juries, in most cases belongs in conjunction with the regular Judges 
as also with prosecutors, witnesses and individual officers of justice, and 
other persons whose share in this power however inconspicuous is not the 

The Lord Lieutenants of counties sign all the commissions in the militia. 
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less real, the power of aggregating persons in most cases to the disadvan- 
tageous class of delinquents, a class which is branched out into the various 
classes we have seen.^*® They thence become the persons from whom the 
legislator has taken such and such rights, whom he has subjected to such 
and such obligations, and rendered obnoxious in the way of punishment 
or for other purposes to such and such applications of the impressive 
power, this branch of the accensitive power. This power is a distinct power 
from that of issuing judicial mandates, at least in as far as a part is distinct 
from the whole. Take the instance where a man is to be hanged for rob- 
bery or any other crime. To authorize any person to perform such an act 
of violence on the body of another a warrant or order issued by a magis- 
trate of a certain description is made necessary. In the issuing of this war- 
rant or order no Juryman has any direct participation. The order is signed 
not by the Jury, but by certain other magistrates who are called Judges. 
But to the validity of such order or at least to the indemnity of those who 
issue it a variety of conditions are made requisite: among which are a pre- 
vious declaration made on the part of a certain number of the above men- 
tioned occasional magistrates called Jurymen, importing that such or 
such a person, the person who afterwards is taken for the passible subject 
of such an order, belongs to one of those classes of persons out of which 
and which alone the Judges are allowed to select the individuals on whom 
such violence shall in pursuance of their orders be committed. 

All these are instances of accensitive power in -personam. 

An instance of accensitive power in rem is the power of assigning value 
and giving currency to coin. This power applies itself to and modifies the 
eEect of that part of the body of the laws which relates to the offence of 
wrongful non-investment of property in the case where the proprietary 
subject in question consists in money, or in goods which require to be 
marked out by weights or measures. On the ist of January 1780 Peter 
enters into a covenant which obliges him to pay to Paul on the 1st of 
Jan’y 1781 the sum of twenty s. On the ist of Jan, 1780 a shilling con- 
t£uns 93 grams of silver. The King has the power of determining what 
pieces of money shall be understood to belong to the class of things called 
shillings.^^ Before the ist of January 1781 he issues a number of pieces 
of money which he calls shillings, but which in fact contain each of them 
but half the quantity of silver that was contmned in any of the pieces of 

Ch. 16 (Division) \lntroiluction to the Princifles\. 

Qu. liow this stands by actual law — stated. He certainly had it once. 
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money which on the ist of January 1780 went by the name of shillings. 
What is the consequence? that Peter is exempted from so much of the 
obligation as concerns ten out of the twenty shillings he had covenanted 
for. A covenant to pay twenty shillings may be considered as consisting of 
two covenants each for the payment of ten shillings. Each of the cove- 
nants by means of the standing declaration made by the sovereign con- 
cerning the validity which he gives to covenants is turned into a law. 
What then is the influence of the act of accensitive power in question upon 
these two laws? The one of them indeed it leaves standing: but the other 
it repeals. So mighty is the force of this single branch of the accensitive 
powei'. Supposing it exercisable without control, and the force of the legis- 
lative power in all money matters may be reduced to nothing. Pecuniary 
engagements may be annihilated at pleasure; taxes may be levied upon 
the creditors of the public to the amount of almost the whole of what is 
due to them. All laws whatsoever which have no other punishment than 
what is pecuniary to corroborate them may be rendered of no force. These 
are but two out of a multitude of revolutions which might be brought 
about by the exercise of this single power. 

Another power of a nature nearly approaching to the former is that 
of regulating weights and measures. Revolutions similar to those just 
mentioned may accordingly be made by an alteration in the import of such 
terms as the words yard and bushel. This will be easily enough conceived 
without farther explanation. 

Of the accensitive power in actum no separate examples need be given. 
One way in which a person may aggregate himself or render himself 
liable to be aggregated to a class of persons is by performing such or such 
an act. In this way to aggregate any act which a man has performed to 
such or such a class of acts is virtually to aggregate him to such or such a 
class of persons. Thus it is that by pronouncing an act to be an act of rob- 
bery, the agent is pronounced a robber: by pronouncing an act to be an act 
of lunacy the agent is pronounced a lunatic, and so on. Accordingly the 
instance above given of the power exercised by Jurymen might as well 
have been applied to the illustration of this branch of accensitive power as 
of the other. 

Instances of accensitive power in locum are the power of consecrating 
churches and other places of religious worship. Even by this power if 
exercised without control revolutions might be effected not less extraor- 
dinary than any which the preceding branches of accenative power are 
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capable of producing- By this power we have seen property usurped, debts 
rendered irrecoverable and crimes dispunishable.^^ 

There remains only that branch of accensitive power which concerns 
time* Of the exercise of this power we have an instance in the regulation 
of the style,2® Exercised without reason and without measure even this 
power might be productive of revolutions as extensive as any which we 
have seen produced by an abuse of the right of coinage. Interest of money 
might be diminished or increased, bonds forfeited, proprietary terms pro- 
tracted or curtailed, minors emancipated, adults subjected to the disad- 
vantages of minority, and the effect of an infinite variety of covenants, 
conveyances and other legal dispositions perverted or destroyed: and that 
without the designation of the legislator or the intention or expectation 
of the parties. As great changes might be made by it, and as much mischief 
done as by a general abolition of debts, or an agrarian law.^° These general 
illustrations will I suppose be thought sufficient: demonstrations more 
particular it were easy enough, but can hardly be necessary, to bring to 
view. 

It is by this time, I suppose, sufficiently manifest that the legislative 
power ordinarily so called, I mean the power of legislating de classibus 
even though it be supreme, can never of itself be absolute and unlimited. 
It can never so much as amount to the entire power of imperation: it will 
fall short of being equal to that power by so much as is contained in what- 

In the reign of Rich. 2d of England, an ecclesiastic if he happened to see any 
land that lay convenient for him used to turn it into a'churchyaid; an act of Parliament 
became neceasaiy to pul a stop to these metamorphoses. The abuses that have been 
'introduced by the establishment of asylums are known to every body. Asylums are 
mostly of a religious origin, but in some instances they have owed their establishment 
to the secular authority. In England the verge of the court as it is called, together 
with certain other privileged places are a sort of imperfect asylums for insolvent 
debtors. In some places it has been thought for the honour of God that crimes should 
go unpunished: in others for the honour of the King that debts should go unpaid. 

Long before the Clergy had begun to possess themselves of the estates of individuals 
by turning them into churchyards, the King had been used to swallow them up in 
much larger masses by turning them into forests. Had it not been for the successful 
struggles of the other estates, the kingdom might by this time have consisted of nothing 
but forests and churchyards. See the history of England during the 12th and r3th 
centuries, fassim; particularly the reigns of William Rufus, John, and Henry 3d. See 
also among the statutes that called Carta de Toresta, 

[New style vs. old style in the calendar.] 

Care was accordingly taken to obviate these inconveniences in the British act 
(24 G. 2 c. 23) for the adoption of the new style, 
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ever powers of aggregation or disaggregation are established in the state. 
We have seen what the points aix in respect of which a law may be gen- 
eral or particular: in whatever of these points it happens to be general 
there may be room for the intervention of those other powers. 

It now remains to shew that the power of imperation in particular 
terms, the power of imperating as we may say de singulis^ how extensive 
and unlimited it may be in itself, can never possess all the elEcacy that 
is capable of being exerted by this and the preceding power put together. 
The principal article to be considered in this view is that of the person or 
persons whom the law has principally in prospect, whichever be the pur- 
pose of the sovereign concerning them j whether to favour them, to coerce 
them, or to make them suffer. Whichever then be his purpose, the inter- 
course he has with particular persons can never comparatively speaking be 
very extensive. Few will be the individuals whom he can find motives for 
selecting or the means of describing. We even see families so large as to 
include more servants than come individually under the master’s notice: 
in how much greater a degree must this be the case in empires? Thus lim- 
ited by the nature of things is the power of the despot (to use the term in 
the indifferent sense which first belonged to it) in comparison with the 
power of the legislator, I mean even with relation to their contemporaries: 
and in regard to posterity the difference is still more conspicuous. With 
posterity the despot, as such, has no means whatever of communication. 
He has no names to call them by j he has no language in which to converse 
with them. But to the power of the legislator time has no barrier to op- 
pose: the mii mtorum et qui nascimtw ah illis form but a small part of 
the multitude he has under his care; so that in this line alone the power 
of the latter is to that of the former as infinity to one. Were power indeed 
to be considered in no other light than that of an instrument of private 
satisfaction to the possessor, and the measure of its magnitude were the 
tendency it has to contribute to that end, further discussions might per- 
haps be requisite j but in this quality it does not concern us here. 

At any rate it appears that the power of the legislator and the power 
of the despot are not even when put together equal to the whole power 
of imperation in a state: that a chasm is still left, to supply which requires 
the addition of the several modifications of power which may be included 
under the names of accensitive and disaccensitive. 

In the act above referred to express and separate provision is made for the 
concerns of the years 2[ooo] and 2 [800] . It is curious and not unpleasing to observe 
this evidence of the legislator taking so large a stride. 
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Go on with the distinction between the power of accensation etc. in classes 
and in singulis and singula. 

Endynamistic power of the ist, 2d, etc. orders. Electors of Members of 
Parliament, electors of the first electors. 



Chapter 12: ASPECTS OF A LAW 


Plan of this Cha-fter 

W E come in the next place to consider what may be termed the 
aspects of a law; the aspects of which it is susceptible with rela- 
tion to the articles which it is capable of taking for its objects: 
the aspects or f bases which the will of a legislator may be considered as 
presenting to those objects in virtue of the different volitions, inclinations, 
or wishes which he may entertain concerning them, and the different 
names which may be given in consequence to the expression of such will. 

In examining the law with relation to this head, propriety requires that 
we should begin with viewing it in the simplest form in which it can ap- 
pear. There are two things to every law: an act of some sort or other, 
being the object of a wish or volition on the part of the legislator; and a 
wish or volition of which such act is the object. When an act of any sort is 
marked out, as also on the part of a legislator an aspect of any kind, as 
turned or directed as we may say, towards that act, a law is expressed; let 
either of these requisites be wanting, the supposed law wants something 
without which it cannot be a law: nothing is enacted; no distinguishable 
volition is expressed. But to the making up of a law there are no other 
essential requisites than these; so that if to a given law anything else be 
added, such additament is accidental and unessential to its nature. Laws 
however are things which are generally found in multitudes: insomuch 
that there is no state in which, if there be found one law there are not 
found a multitude of others at the same time. Conceive then a given law 
no matter to what purport to be established in any state; in the same state 
there are also other laws. Of these other laws take any one at pleasure, 
this second law either has something, or has not anything, in common 
with the law first supposed. If it has not anything, the two laws are en- 
tirely distinct from and independent of one another; each may as well be 
concaved without the other as with it. On the other hand if it have any- 
thing, it will be necessary in order to form any conception of either, so 
long as they stand thus connected, to consider them together. Now the 
essential ingredients in the idea of a single or simple law are, as we have 
seen, the act, and the aspect. If then the second law have anything in com- 
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mon with the first, it must be one of these: and it is evident that it may 
have both or either. 

This being the case, what we shall have to say with relation to the as- 
pects of a law may naturally arrange itself under four heads, which may 
be taken for the subjects of so many ensuing sections. Accordingly in ex- 
amining the modifications of which a law considered in this point of view 
is susceptible, we shall consider in the first place the case where there is 
only one mandate applying itself to one act; in the second place where 
there is a mandate applying itself to an act to which another mandate of 
the same aspect has applied already; in the third place, where there is a 
mandate applying itself to an act to which another mandate of a different 
aspect has applied already: in the fourth place where there is a mandate 
applying to one act an aspect which is spoken of as having been applied 
already to another. 

For these purposes, it may be sometimes necessary that not only acts 
but laws themselves should be spoken of under the name of objects of a 
law. Between these very disparate classes of objects there will always how- 
ever be this conspicuous difference: acts are essentially objects of a law, 
for without them it could not have existence: laws only incidentally soj 
since it is not a matter of course for any one law to apply itself to any 
other. 

To begin with considering a mandate in its simplest form: viz: that 
which it wears when it hath acts alone for its objects, not applying itself to 
other mandates. Wherever this is the case, the aspect which the will of the 
magistrate bears to the act which is its object may, with reference to other 
aspects which it might have borne, be termed ■primordial: in the opposite 
case, supervenirtg or superventitious. At present we are to suppose the 
aspect of the law to be primordial; laying out of the question all other 
laws or expressions of will with respect to which it might be superventi- 
tious. 

Conceive then, any act at pleasure: with regard to this act it is either the 
wish of the magistrate to influence the conduct of the party in question or 
it is not: in the former case the aspect of the magistrate may be said to be 
decided, in the latter neutral or mdecided: and as to any mandate 
whereby such aspect is expressed, it may in the former case be termed a 
decishey operative, infittencing, or directive', in the latter, an indecisive, 
inoperative, neutral, minpuencing, or mdkective, mandate. 

To begin with the case where the will is decided. The wish must either 
be that the act should be performed, or that it should not be performed: 
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in the former case the mandate is what in the most confined sense of the 
word is termed a comtnmd: in the latter, a prohibition. The will being 
undecided, there is no wish, that can be operative or eifident, to express: 
all that the mandate can express is the negation of one or other of the two 
operative kinds of mandates: it is accordingly either what may be termed 
a non-commandy or else a non-prohibition, that is to use the common lan- 
guage a permission, “Every householder shall carry arms”; this is an 
example of a command: “No householder shall carry arms”: this of a 
prohibition: — “Any householder may forbear to carry arms”; this, of a 
non-command: — “Any householder may carry arms”: this, of a non-pro- 
hibition or permission. 

In the first and last of the above cases the aspect may be termed affirma- 
tive with relation to the act: in the second and third, negative: and the 
same distinction may be applied to the mandates by which those aspects 
are respectively expressed, 

In the above definitions, the act is supposed, as of course, to be of the 
positive kind: let it be of the negative kind they will of course change 
places. A negative aspect towards a positive act is equipollent to an affirma- 
tive aspect towards the correspondent negative act. To will that during 
a given period the act of not carrying arms shall be performed is to will 
that throughout that period the continued act or habit of not carrying 
arms should be persevered in. It is in this way that a command may wear 
the form of a prohibition: and a prohibition that of a command. The law 
which prohibits the mother from starving her child commands her to take 
care that it be fed. The one may be at pleasure translated or converted into 
the other.^ Of these species of mandates then, an affirmative and a nega- 
tive, each one may at pleasure be translated or converted into the other. 
A mandate prohibiting drunkenness may without any change in its import 
be converted into a law commanding sobriety: a mandate commanding 
chastity into a mandate prohibiting incontinence. But amongst names of 
acts those of the affirmative class ai-e much more abundant than those of 
the negative. Accordingly, of the two forms into either of which a man- 
date may be thrown the most natural will generally be that in which the 
name of the act is of the affirmative stamp. In the particular instances how- 
ever where there happens to be a particular name for the negative act, the 
aflirmative and negative form of imperation will appear equally natural 
in both cases. To command sobriety is as natural as to prohibit drunken- 
ness : to prohibit drunkenness as to command sobriety. It would make little 
^ Refer to Sanderson’s Logic for conv&rsion^ 
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difference although the substance of the mandate were to be changed. 
A mandate commanding drvinkennessj if a mandate to such a purport 
were conceivable would in point of expression be neither more nor less 
natural than a law prohibiting sobriety. These remarks in order to be per- 
fectly exact would need to be pushed to a further degree of minuteness: 
it would be necessary that examples of laws should be exhibited In termi- 
nis: and that a variety of grammatical and other metaphysical discussions 
should be travelled through. But what has been said already is probably 
at least as much as will be generally endured. 

When the aspect is decided the mandate which contains the expression 
of it may be termed an imferativey ohUgative^ or coercive mandate: in the 
opposite case, mimferativey mobUgathe, or uncoercive. 

Of imperative mandates as well as of unimperative there are affirma- 
tive as well as negative: and of affirmative mandates as well as of negative, 
there are imperative as well as unimperatlve. 

Of the mandates then which are capable of being delivered with rela- 
tion to any given act there are never either more or less than four; ex- 
pressive each of them of a (Afferent aspect: a command j a non-command 5 
a prohibition 5 and a permission. Among these mandates there subsists 
such a relation, that with respect to one another some of them are neces- 
sarily repugnant and exclusive5 others as necessarily concomitant. Exam- 
ine them in this view and we shall find that there are upon all occasions 
two of those aspects, and upon none more than two, presented to the act 
at the same time: the aspects going together constantly in pairs. To repre- 
sent this the more clearly, let us advert at present to the act; and let us 
state the condition into which it may be said to be put, the manner in which 
it may be said to be affected, by being taken for the object of the mandates 
corresponding respectively to those aspects. First, it may be commanded: 
it is then left unprohibited: and it is not prohibited nor left uncommanded. 
2, It may be prohibited: it is then left uncommanded; and it is not com- 
manded nor permitted (that is left unprohibited). 3. It may be left un- 
commanded: it is then not commanded; but it may be either prohibited or 
permitted: yet so as that if it be in the one case it is not in the other. 4. It 
may be permitted: it is then not prohibited: but it may be either com- 
manded or left uncommanded: yet so as that if it be in the one case, it is 
not in the other, as before. 

A command then includes a permission: it excludes both a prohibition 
and a non-command. A prohibition includes a non-command: and it ex- 
cludes both a command and a permission, A non-command of itself does 
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not necessarily exclude either a prohibition or a permission: but it excludes 
a command: and, as a prohibition and a permission exclude one another, 
it can only be accompanied with one of them at a time: and as they are con- 
tradictory to each other, it must be accompanied with one or other of them. 

In comparing the distinctions here laid down with respect to the man- 
dates by which different aspects of the will may be expressed, it may be 
observed that they do not in every direction descend so far as to embrace 
every distinction of which the internal state of the will itself is susceptible. 
To speak particularly, this is the case with regard to the uncoercive sort of 
mandates. When a legislator takes up the pen and says in so many words 
that any householder for instance may carry arms, or that any house- 
holder may forbear to carry arms, it is out of question that he has taken 
the matter into contemplation, that he has made up his mind about it, and 
that he has formed a decided wish that the subject shall enjoy the liber- 
ties which in the two cases are respectively allowed him. Suppose either to 
be established, and the condition of the subject in respect of the act in 
question is free as far as they respectively go: and suppose them both to 
be established, it is completely free. But these mandates take them to- 
gether are expressive of but one of those states which the will of the legis- 
lator may be in, and the condition of the subject alike free in all of them. 
It may be in the first place, that the legislator has never so much as taken 
the act into contemplation : it may be in the second place, that having taken 
it into contemplation, yet he has made no choice with regard to the ques- 
tion whether the subject shall or shall not have his choice as to the per- 
forming it: or thirdly it may be as in the case above supposed, that having 
taken it into contemplation he has positively chosen that the subject shall 
have his choice. But of these three states of the legislator’s will there is but 
one which there can ever be occasion to express: which one is the same 
which is here last mentioned. The first supposing it to take place is what in 
the nature of things it is impossible for the legislator to express: since a 
declaration of its existence would carry the proof of its own falsity upon 
the face of it. The second may indeed be expressed without contradiction: 
but if expressed in such manner as to distinguish it from the third, the 
distinction would be of no use. The use of a mandate is determined by 
the nature of the act or mode of conduct which is the object of it: and 
where there can be no difference in the conduct of the subject, it is to no 
purpose to mark out any difference in the mind of the legislator. 

It has already been observed that of the various aspects of which the 
vnU is susceptible with relation to an act, there can never be either more 



ASPECTS OF A LAW 


183 

or less than two presented to it at a time. Accordingly where the law is 
silent with reference to any act, ijisomuch that thei-e is no mandate that ap- 
plies to it, it is not of one aspect only that such silence is expressive, but of 
two, viz: the undecided ones both together: so that there are two sorts of 
mandates, viz: the two undecisive ones, neither of which taken by itself is 
so expressive as mere silence. Of course where one only of these mandates 
is visible upon the face of the law, and at the same time neither of the 
decisive ones, the state of the legislator's mind with respect to the act is 
but half-expressed: that is to say, in words. It is not however the less 
effectually determined: the aspect that is wanting being made known, in 
the manner in which without the mandate in question both the undecided 
aspects would have been made known, by silence. 

Here it may be asked, — since the undecisive mandates taken together 
express no more than silence, that is than what is expressed without them, 
and neither of them by itself even so much, of what use then can they be 
made? and to what purpose can it be to take any sort of notice of them? — 
The question is natural: but the answers that may be given to it, will be 
found to be satisfactory. 

1. In the first place, they are possible and conceivable: which of itself 
would be a sufficient reason for the mentioning of them: since without 
them the view of the possible aspects of a legislator’s will with the man- 
dates by which they may respectively be expressed would be incomplete. 

2. More than this they are actually in use, and that frequently. In- 
stances it is not worthwhile to exhibit here on purpose: enough will make 
their appearance of course as we advance. This would of itself be an addi- 
tional reason why the mention of them ought not to be omitted 5 although 
no good reason were to be given for the using them. But the fact is that 
they have their use, and that on more occasions than one. 

3. They may be of use, for the purpose of removing doubts: where the 
subject, having seen his liberty infringed in any point or seen cause to 
apprehend its being infringed, stands in need of an express declaration, 
an assurance on the part of the law to ease him of his fears. In this case 
indeed the effect is produced not so much from the literal import of the 
mandate itself, as from another mandate which is so connected with it 
that if not expressed it may of course be looked upon as implied. I mean 
a mandate which in the form of a prohibition is addressed to subordinate 
power-holders in general in the form of a prohibition, restraining them 
from breaking in upon the liberty of the party whom the uncoercive man- 
date in question is meant to favour. Thus much must be inferred of course: 
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to which may be added in some cases a law of a particular kind ^ including 
the sovereign himself under the same restriction.''* It is easy to see that 
some of the most important laws that can enter into the code, laws in 
which the people found what are called their liberties, may be of this de- 
scription. 

4. A mandate of this stamp may be of use in the way of introduction. 
Though the purport of it be of no significance, and the legislator would 
have done nothing had he stopped there, yet for the purpose of expression 
there may be a convenience in setting out with a mandate of this stamp, 
in order to express in a more easy or pointed manner a mandate of the 
opposite or coercive stamp. Examples will be found a little further on. 

So much for the different sorts of mandates as distinguished by the 
aspect; no account being taken of their appl)dng to any other mandate. 
We come now to the different sorts of mandates as distinguished by the 
manner in which they apply to other mandates: and in the first place to 
that sort of mandate which not only applies itself to the same act as does 
the mandate it applies to, but is expressive of the same aspect. A super- 
ventitious mandate of this description may, with relation to the primor- 
dial mandate it applies to, be styled re-iteratwe. With relation to the act 
which is their common object it requires no particular denomination. Such 
as the primordial mandate was, such is the superventitious : if a command, 
a command; if a prohibition, a prohibition: and so on. 

On this occasion it will be requisite to bring to view the doctrine of 
subaltermtioni that is (to denominate it more fully and precisely) lo^ 
cd suhdtermthn. Acts which are the objects of mandates, acts like any 
other entities, that is the names of acts like names of any other entities 
may be said to stand in subalternation: meaning with relation one to an- 
other, when they are species one of another: when the ideal compartments 
which they respectively denominate are included one within another, in 
the manner that a s'^ecies is within a gems. Now it is evident that so long 
as language serves, this sort of connection may subsist amongst any num- 
ber of acts, that is separate sorts and denominations of acts, forming a 
cham of subdtermtion, as it may be termed, of any length. As A is a 
species of B, so may B be of C and C of D and so on indefinitely: or con- 
versely as it is a genus with respect to Y so may Y be with respect to X, 
and X with respect to W. 

Acts, or rather the ideas that are derived from them, and the names that 

® V. sufra, Ch. (Parties affected). 

® This may be distinguished by the appellation of a law in frincifem, 
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are given to those ideas, standing in this relation one to another, it is evi- 
dent that a mandate, which with respect to another mandate is reiterative, 
may be so either in genere or in sfecie: in genet e when the superventi- 
tious mandate applies to the whole of the division or compartment of acts 
which the primordial mandate has taken for its object: in sfecie^ when it 
applies to but a part of that division. 

It is evident that on this occasion instead of saying in genere and in 
s'^ecie one might with equal propriety say in toto and fro tanto: but this 
nomenclature it will be convenient to reserve for a purpose somewhat dif- 
ferent. As language is constituted, the same sense may almost in every 
instance be expressed either in the same or in a different set of words: in 
whichever way then the business of reiteration be performed, the distinc- 
tion of reiterative in genere and reiterative in sfecie may equally apply. 
But as those expressions point more naturally to the very words or tenor 
of the law it may be of use to appropriate them to the case where the 
superventitious provision coincides as well in terms with the primordial 
as in effect 5 using the expressions in genere and in sfecie where no account 
is taken of the words. 

As it seemed with regard to the undecisive mandates in the case where 
they ate primordial, so may it seem with all superventitious mandates in 
general in the case where they are reiterative. Judging of them upon a 
hasty view, it might seem that the issuing of any such mandates were but 
a nugatory sort of business: that it were but actium agere: and therefore 
carried a kind of confession of its own inutility upon the face of it : to what 
purpose then, it may be said can the issuing of any such mandate be ap- 
plied? — It may be answered— To several. 

1. To the purpose of confirmation: where the title of the lawgiver 
from whom the primordial law emaned is looked upon as liable to dis- 
pute,^ 

2. To the purpose of continuation. To this purpose it may be applied in 
two cases: where the primordial law was by institution temporary: and 
where although the duration of it, as far as depended upon the legislator 
from whom it originally emaned were designed perhaps to be indefinite, 
a doubt comes afterwards to be entertained, whether it be the intention 
of a succeeding sovereign to adopt it.® All the cases hitherto mentioned, 
and particularly the first, may be considered as cases of adoption.® 

3. To the purpose of admonition: where an apprehension appears to be 

^ Restoration and Convention Parliaments. 

“V, Barrington, “ Ch. (Source). 
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entertained, that the primordial law, though the validity of it be out of 
question, should remain unheeded. 

4. To the purpose of ex-planation: where the terms of the primordial 
law are looked upon as deficient in any of the three essential points in 
which a discourse as such is capable of being deficient j viz: perspicuity, 
explidtness and precision.’^ In this case the reiterative mandate may be 
termed explanatory, expository or expositive with relation to the pri- 
mordial one. When it is for this latter purpose that the reiterative pro- 
vision is issued, it may be said to be exflamtory or expository with respect 
to the primordial one. In the other cases the two provisions may for any- 
thing that hinders, be conceived both of them in the same terms. But in 
this last the tei'ms in which they are conceived must necessarily in some 
point or other at least, be different: since it is the supposed unsuitableness 
of some term or terms of the one that is the very reason for issuing the 
other. 

Here then we may note the distinction between a provision which is 
reiterative in tenor or as we may say in termmsy as well as in import, and 
one that is reiterative in import or, as we say, in purport only. A provision 
which is reiterative for any of the three first pf the above four purposes 
may be reiterative in both these points with relation to the primordial one: 
in other words may agree with it in both these respects: a provision which 
is reiterative for the last of these purposes can not agree with it completely 
in any other wise than in purport. As far as particular words are concerned 
the one may be reiterative of the other pro tmto, but not in toto. 

In an expository mandate then some term or terms at least must be dif- 
ferent from some term or terms in the primordial one: some term or terms 
of the primordial one must be changed. This may be the case either with 
all or with less than all. 

For whichever of the three abovementioned purposes the superventi- 
tious mandate is designed, it may take notice or not of the primordial man- 
date of which it is reiterative. Now the primordial mandate is probably 
already extant in a certain assemblage of words: which assemblage of 
words it is strange if there be not some way or other of describing, shorter 
than by repeating them. This being the case either the words are such as 
the legislator is satisfied with, or they are not: if they are, to what purpose 
express the proposed import required in any other way, than by referring 
to the words by which it has been expressed already.? By expressmg them 

^ V. App. tit. (Composition). [This appendix on composition has been inserted 
after page 193, where a break occurs in the Ms.] 
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over again in other words we can do no good, and there is this obvious in- 
convenience: an addition is made pro tanto to the voluminousness of the 
body of the laws. Nor is the inconvenience removed by taking for the 
words of the reiterative mandate the same terms precisely that were made 
use of for the primordial.® This precaution, though it were taken, could 

® It is evident that in order for a law to be reiterated in the way of reference and 
not in the way of repetition, by reference to a title which has been given to it and not by 
repetition of its detail, it must at the time of its first conception have been distinguished 
by some mark whereby on any subsequent occasion it may be described. This is effected 
by furnishing the body of the laws in its totality as likewise the several constituent 
parts of it, with the ordinary apparatus of divisions and subdivisions, entitled by some 
such denominations as Book, Chapter, Section, paragraph, article, number, and the 
like: expedients which in didactic woiks of infeiior importance it would be thought 
a mark of ignorance or negligence to omit; which accordingly in the codes of perhaps 
every civilized nation but one are carefully turned to account; but which in the 
written law of a nation, which in matters of jurisprudence arrogates to itself the pre- 
eminence ovei every othei, is unaccountably neglected: as if any thing that savours of 
method ought to be studiously excluded from a work which stands more in need than 
any othei of such assistance to render it intelligible. 

In the acts of the British legislature as much legal matter as is enacted in the course 
of one session of Parliament, be it ever so much or ever so little forms what is called 
in the technical language one Statute. Of this again so much as hath happened to go 
through the forms of authentication at one and the same time, so as to have been 
couched in one and the same instrument is in the same technical language termed one 
chapel \ viz: one chapter of the statute. Such a chapter when spoken of by itself, 
and without reference to the statute of which it forms a part is termed an act: the words 
“0/ farhament^' being understood. Thus the technical title of the famous act 
commonly called the Habeas Corfus act is the statute of the [3d] year of the reign 
of Charles 2d, chapter [2]. But in common speech a single act when spoken of by 
Itself is also termed a statute. There is no lower division than this into acts which is 
authentic: so that an act or chapter is the least integrant part of the whole body of 
statute law foi which the care of the legislators has provided a name: an act then in 
English jurisprudence is like the foint in mathematics, a thing which has no parts. 
The editors of the printed copies of these acts do indeed of their own authority break 
them into subdivisions which are termed sections. But these subdivisions are not 
marked upon the original written instrument: it is one entire undivided chaos: ac- 
cordingly the penner of a superventitious act takes no notice of any such thing as a 
section in the primoidial. These acts in point of bulk are frequently so large, that the 
matter contained in them is sufficient to fill a moderate duodecimo or even octavo 
volume: sometimes a single section, or even such a part of a section as still fall short of 
concluding the sense 01 completing the grammatical sentence shall contain a quantity 
of matter equal to what is commonly alloted to a shilling or eighteen-penny pamphlet 
In the printed copy of so much as is published of the stat. Geo. ch. in 
Ruffhead’s edition in whicli neither the first section nor the first sentence is finished, 
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not be suiEdent to obviate any of the ill effects which a superfluity of this 
sort must necessarily be attended with : neither those which apply to the 
whole body of the law talcen together, nor those which apply to the par- 
ticular part which is thus unnecessarily repeated. Being as much law as 
the primordial, there is the same occasion for its being inserted. It must be 
inserted then for the second time, that people may be sure it is the same 
that was issued before: which done, it contributes as largely to the bulk 
and terrific appearance of the whole, as if it were ever so diverse. 

When exposition is the object, a remarkable change in the style of the 
mandate naturally and almost constantly takes place. The language of im- 
peration is insensibly dropt, and the discourse slips aside into the ordinary 
didactic or assertive style. This change is too important, and without ex- 
planation too perplexing to be permitted to pass unheeded. A large por- 
tion, commonly even much the largest portion of the whole mass of law 
in a complete code must remain a riddle, (without this phenomenon were 
accounted for and explained) without the connection which there is be- 
tween that part of it which happens to be couched in the one of those forms 
and that which happens to be couched in the other be laid open, and the 
equipollency which there may be between them be made appear. 

That there should be such a connection and such an equipollency might 
at first view seem a paradox. The property and very essence of law, it may 
be said, is to command: the language of the law then should be the lan- 
guage of command. For expressing command there is in all languages a 
particular mood^ which is styled the imferative. The future tense of what 
is called the indicative mood is in truth a stronger imperative than the im- 

ihat first sentence occupies thirteen pages and a fraction. These thirteen pages and a 
fraction I have had cast, as the term is with people of the art. The quantity of letter- 
press they contain is such as if printed in the form in which the novel of Tristram 
Shandy is printed would occupy pages. In a volume of Tristram Shandy the 
number of pages which in the several editions that have hitherto (1782) been printed 
is upon an average of the six volumes. This fragment of a section then contains within 
ith’s as much as a volume of those in which books of enteitainment are frequently 

printed. 

In point of diversity, in the same act are frequently contained eight or ten sets of 
provisions of which the purport is as various as that of any eight or ten portions that 
could be picked out of the whole code. There is a familiar name for such of these acts 
in which the variety is most remarkably conspicuous: they are termed Iu)dge-fodg& 
acts. I mention these particulars, lest such readers, if any such there should be, as 
have never happened to turn over a collection of the British acts of parliament, should 
look upon the supposition of a mass of law which has no name that it can be cited by, 
as an impossible o(ie. 
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perative itself. By way of example, let us take a law or mandate against 
stealing. How strong soever be the phrase “steal not”5 “thou shalt not 
steal,” is stronger still. By the former set of words, all I do is simply to 
make known my will: in the latter I not only make known my will as ' 
perspicuously as in the former case, but I go further: I give the party to 
understand that the motive I trust to for producing the effect I aim at is 
of such strength as to warrant me in foretelling to the very person I am 
commanding, that in spite of his free agency my command will be fol- 
lowed by his obedience. “Thou shalt not steal” is as much as to say thou 
wilt not steal j but with this addition: that it is the intimation I give thee 
of my wiU, and of the motive which makes it thy interest to obey it, that 
will be the cause of thy not doing so.® 

Still it is the language of imperation that is employed j though not that 
particular sort of word to which among grammarians the appellation of 
a verb of the imperative mood has been confined. Still there are words of 
volition: words by which a will on the part of him whose words they are 
is plainly and palpably expressed, Whatsoever therefore be the name 
which grammarians are in the habit of giving to the verb which is em- 
ployed, the style of the discourse, to judge of the matter independently 
of accidental denominations, must be confessed to be essentially and vm- 
bly imperative. There is stiU enough that serves and that as effectually as 
in the other case to distinguish the imperative from the ordinary didactic, 
narrative, informative, or assertive style: the language of the will from 
the language of the understanding. 

But in many instances it will be found that the style of imperation is 
altogether dropt: no intimation being given in the sentence in question 
nor perhaps in the course of many sentences, or even pages, in short or even 
volumes, that the will of the legislator or of anybody else, has any con- 
cern in what is delivered: and this may be said of every system of law that 
has ever yet appeared, or is ever likely to appear. Many are the cases in 
which this change is apt to take place: and in that which is now before us, 
the case in which exposition is the object, such change is in a manner neces- 
sary. This will be manifest enough, as soon as ever an example of an ex- 
pository mandate in the imperative form is exhibited. By the verbosity 
and uncouthness of such a mode of expression it will immediately be per- 
ceived that nothing could be more unnatural or ineligible than to adhere 
to it. It is not necessary that that part of the discourse by which the con- 

® In this respect the English has the advantage over the Greek, Latin, French, and 
probably most other languages. 
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cern that the will has in the matter is made known be constantly expressed: 
it is sufficient if on the part of the reader it be perceived, and to that end, 
if on the part of the writer it be made perceptible. Let us now proceed with 
the investigation whereby the manner in which the concern which the will 
of the legislator has with everything that comes under the head of law 
may be developed and ascertained. 

In an expository mandate then there must be some term or terms at 
least, as hath been observed, different from some terra or terms at least in 
the primordial one: some term or terms at least of the primordial one must 
be changed. This may be the case either with all or with less than all. In 
either case the reiteration may be in genere or in specie. If in generc, it 
may be performed either by one single mandate' as in the primordial, or it 
may take more mandates than one. If it be reiterative in sfecky it may be 
either accompanied with other mandates sufficient to complete the reitera- 
tion in genersy or not. In the latter case the number of expository man- 
dates need not be greater than that of the primordial: for the case may be 
that there shall be but one such superventitious mandate. But in the other 
case it is evident that here must be more superventitious mandates than 
one: for there cannot be fewer than two specific terms accessory to express 
the import of one generic one. Where the exposition is performed by a 
multitude of mandates, which taken separately are but so many mandates 
reiterative in specie y it is plain the number of these mandates may be mul- 
tiplied as often as in the primordial one there are generic terms; as will 
presently be seen by an example. 

Now in the description given of the act it is possible then that there 
may be no more than two terms (names of two different sorts of entities) 
employed: viz: the name of the agible subject and the name of the ab- 
stract act itself: as in this mandate, “let no one steal.” In this instance it is 
even possible that there shall be but one such term employed: viz: the 
name of the act; as if the mandate were to run thus: “steal not”: or let not 
theft be committed. But in most cases they are much more numerous : nor 
indeed in the present instance would the number be so small, were it not 
for an ellipsis or ellipses: which must be supplied before the logical prop- 
osition, before the grammatical sentence is complete j in short, before 
anything is expressed. In one case the passible subject must be supplied, 
viz: any thing: let no man steal any thing: in another case not only the 
passible subject but the a^ble: steal not: that is do thou not steal any 
thing; let not theft be committed, that is let not theft of any thing be com- 
mitted by any person. For other examples of similar simplicity take the 
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following: “let no person carry arms”: — “let no person export corn,” 

It is manifest that where a name or title of any kind has once been given 
to a mandate in such case, in order to reiterate it, if the reiteration is to be 
performed in toto, there needs no mention whatever of anything else be- 
longing to it but the name: there needs no mention of the contents. In this 
case how voluminous soever be the mandate, the reiteration of it is per- 
formed in a few words: as thus “let such or such a law” (naming it) “stand 
confirmed”; or “let it be continued for such or such a time” or “take heed 
and let it be observed” according to the purpose for which, as above men- 
tioned, the reiteration is performed. 

As to the question, which is the most convenient form for giving title 
to a mandate, this is a question of no mean importance: but the discussion 
of it does not belong to the present subject. It depends as anyone may see 
with the method in which the whole body of law of which the mandate 
in question forms a part, shall have been disposed, upon the bulk and 
shape of the divisions into which it is cast. 

Here is the place to speak of what is meant by a declaratory law or man- 
date: an expression which in certain systems of jurisprudence is apt fre- 
quently to occur. For this purpose it will be necessary to anticipate a little 
in order to introduce for a moment the mention of the customary or un- 
written law. The term declaratory may perhaps in some instances be em- 
ployed in the cases where the primordial law exists in the form in which 
we all along suppose it to exist, the form of written as it is called or statute 
law: in these instances it is synonomous to exflcmatory or exfosHory. But 
the cases in which it is most frequently employed are those in which the 
primordial law (or pretended primordial law) is supposed or pretended 
to exist in no other form than that of customary law. As the former have 
an appellation of their own, I shall confine the use of the term declaratory 
to these. 

It may here be asked, as on former occasions, what use can there be in 
a mandate of this stamp? For without entering into any discussion con- 
cerning the particular nature of a customary as distinguished from a stat- 
utory mandate, either the mandate which is given for a declaratory man- 
date exists or it does not. In the former case the statutory mandate is use- 
less 3 in the latter it is not declaratory but primordial. Let its existence be 
even a matter of doubt (a case by the bye which can only occur where the 
supposed mandate is an article of customary law) what use can there be 
in the solving of any such doubt 3 a business which consists in assertion not 
in volition, and which is therefore foreign to the nature of a mandate: 
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over acts which have happened already the legislator has no power: and 
over such as have not yet happened his power is the same whatever may 
have happened before: granting him to have power to command an act 
to be done in future, what use can there be in his declaring whether such 
a command has or has not been issued heretofor? — ^Thus far the objection. 
The truth is, that in this case the discourse in question answers a double 
purpose. It commands or otherwise expresses volition: and merely by so 
doing it is not indeed declaratory. But besides that it asserts a matter of 
fact; viz: the existence of a mandate of the like purport in time past: by 
the former part of its import it is a mandate, by the latter part, it is de- 
claratory. 

As to the use that there may be in coupling' the declaration with the 
imperation, this stands upon a somewhat different footing, according to 
the quality of the party who is the agible subject of it; according as it is 
a mandate in frincifem, or in fofulum. What use it has is indeed in both 
cases of the same nature: but in the former case it is much the most con- 
siderable. Where the question is between subject and subject, his rights 
on the one hand and his obligations on the other may as to their immedi- 
ate foundation, be grounded wholly on the statute law; on the sum total 
of the mandates of the sovereign. This might be the case at any time, and 
would be the case if anywhere the whole body of the law were reduced 
(which hitherto it never has been any where) into the statutory form, in 
a word if an entire code of law were any where established. But when the 
question is between the subject and the sovereign this can only be the case 
where he has become such by an original contract between him and his sub- 
jects actually and expressly established. Now of this state of things the 
instances are but few. In other cases the authority of the sovereign is 
founded or at least in a great degree influenced by custom and disposi- 
tion: on a habit of commanding on one side, accompanied by a habit of 
obeying on the other: and more immediately on the one part in a disposi- 
tion on the one part to expect obedience, on the other part in the disposi- 
tion to pay it, according to the course of that custom from whence the dis- 
position takes its rise. In such cases the force and efficacy of the law may 
depend in a considerable degree on the existence, real or supposed, of some 
customs to which it is or pretends to be conformable. When therefore a 
law in frincifem is established having custom for its foiuidation, the ap- 
pealing to that custom is a sort of step taken towards the ensuring the ob- 
servance of it. 

Let us take by way of example two celebrated acts of the British gov- 



ASPECTS OF A LAW 


m 

eminent: the Bill of Rights in the time of William the third, and the 
American Declaratory Act of George the third: the former an obligative 
act of the whole sovereignty the English Parliament, limiting the author- 
ity of one constituent part of it, the ICing: the other an unobligative act 
of the English, now by the union with Scotland become the British Par- 
liament, taking away all limits from the authority of the whole sov- 
ereignty over a part of its subjects, the natives of the British Colonies in 
North America. By the Bill of Rights the Lords and Commons after as- 
serting that the then “late King James the second” had amongst other 
things “assumed and exercised a power of dispensing with and suspend- 
ing of laws, and the execution of laws without consent of Parliament” 
aver that that act of authority amongst others is “contrary to the known 
Laws (meaning maxims of customary law) as well as Statutes of the 
Realm: [”] they then pray the King and Queen that the right in ques- 
tion: viz: the right of seeing him and his successors restrain themselves 
from the exercise of the power so condemned may be ^^iechrei^^ amongst 
others to be the ancient right of the people of the kingdom”: this to- 
gether with the consent of the same Lords and Commons are pleased that 
the same shall be declared enacted and established: and the same are by 
their said Majesties, by the advice and consent of the same Lords and 
Commons, declared enacted and established accordingly. I palliate as 
much as is consistent with the fidelity of quotation the verbosity and per- 
pleaty of the English legislative style. 

By the American Declaratory Act the British Parliament ^^declare^^ 
that it had, hath and of right ought to have full power and authority to 
make laws and statutes of sufficient force and validity to bind the colonies 
and people of America, subjects of the crown of Great Britain, in all cases 
whatsoever. 

[A break in the MS occurs here, which is supplied by the essay on com- 
position referred to on page i86.] 

0/ Composition 

To the head of composition belongs so much of the business of legisla- 
tion as consists in the giving to the laws that form which it is intended they 
should possess. By the form given to the laws we are to understand the 
verbal expression given to the ideas which the legislator means should be 
communicated to the people with relation to the conduct which he wishes 

^^6 Geo. 3. C. iz. 


I. W. and M. Stat, 2, C. 2, 
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th^m to observe. The end of everything that can be done under the head 
of form is to qualify that expression in every case for the faithful exhibi- 
tion of those ideas. The instruments or signs employed for this purpose 
are written words. As far then as these signs are concerned the accom- 
plishment of the end in question will depend upon two aiticles: i. the 
choice of the words themselves: 2, the order in which they are disposed. 
This order may be considered in two points of view: in the first place in 
as far as it respects the disposition of such an assemblage of words as are 
included within the compass of a single sentence or paragraph, in which 
case it is said to regard the article of syniax: 2. in as far as it respects the 
disposition which is made of a number of paragraphs together. In as far 
then as the choice of the terms employed and the article of syntax are con- 
cerned the composition may be said to regard the style: in as far as the 
disposition of entire paragraphs is concerned, it may be said to regard the 
method. Let us begin with what regards the style. 

The signification anne^fed to the term idea with relation to the term 
word is not perfectly well settled: It seems not to be yet settled whether 
every term that is significant has an idea belonging to it, or not. It certainly 
is not every word that has an image belonging to it 5 that is sufficient of 
itself to raise an image in the mind: but so long as a word is admitted to 
have some signification, it seems as if no inconvenience would result from 
saying that it is expressive of an idea, At any rate this might be said of the 
word term: since a term is the sign of an idea. 

An idea then is given: the business is to express it: a term is chosen for 
that purpose. If the term is improper it must be on one or other of five 
accounts, i. because it expresses no idea at all. 2, because it expresses an 
idea which coincides in no point with that in question, 3. because it ex- 
presses an idea which coinddes with a part of that in question, and nothing 
more. 4. because it expresses an idea which coincides with the whole or a 
part of the idea in question, and at the same time with the whole or a part 
of another idea. 5. because it presents two ideas the proper and an im- 
proper one at the same time. In the first case it may be said to be unin- 
telligible: in the ad case inapposite: in the 3d case, inadequate: in the 
4th case too extensive: in the 5th case ambiguous or equivocal. 

It is seldom that a single term made use of in a law is utterly unintelligible and 
unmeaning: scarcely possible that it should be so at the first enactment: for if un- 
intelligible to everybody else it must at any rate have presented some meaning to him 
who made use of it. The most common case is for it to have lost its meaning by age: 
in which case it is said to have become antiquated or obsolete. 
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Unintelligibility when considered as subsisting with relation only to 
particular persons, or only for a particular time so as not to be absolutely 
invincible, is styled obscurity: and the quality opposed to it, fersficuous- 
ness or perspicuity. Obscurity it is evident in both cases admits of degrees. 
In the first case it is measured by the ratio of the number of the persons to 
whom it is unintelligible to that of the persons to whom it is intelligible: 
in the second case by the time during which it continues unintelligible to 
a person to whom at length it becomes intelligible. Perspicuity may in the 
same manner though with less propriety be considered as susceptible of 
degrees. It is at its maximum when upon the appearance of the term the 
idea presents itself instantly in the mind of every one. It is at its mnimim 
where it coincides with total and absolute unintelligibility. Perspicuity as 
far as it regards the article of time may be termed apprehensibility or fa- 
cility of apprehension.^'* 

[End of appendix on compoation.] 

[Break in MS here.] 

fixing it. Instead of a will of their own they give you the opinions of other 
men: without having so much as the sense to decide between such as are 
in contradiction to each other. When laws of different aeons are at war, 
the strife is quieted by an obvious and acknowledged rule: — ^the recent 
supercede the old: but how shall it be when they are both of the same 
date.? When this is legislation, what is jurisprudence? It is the art of 
knowing the mind of a man who knew it not himself. Yonder lies a field 
which I have pretensions to: a neighbor contests it with me: which of us 
shall have leave to occupy it will depend upon the decision of the Judge. 
To know what the Judge will decide I wish to see what the legislator has 
ordained. I open the code, and there I find that in a case parallel to that 
in dispute Paullus (who is no legislator) was for deciding it one way, and 
Caius another: and that as to the legislator himself, further than the re- 
cording of those irreconcilable opinions, he has never troubled his head 
about the matter. 

When two laws appear to disagree in their terms, a great question is 
often made whether they are or are not repugnant. The occasion on which 
it is brought upon the carpet is generally where the two laws in question 

Archetypation of the word freeision. Piecisim from fraeeido to cut or pare away. 
An idea is said to be precise, when by means of the word with which it is covered it is 
in such manner cut off or as it were pared away as is necessary to make it fit exactly 
with that with which it is meant it should coincide. 
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emane the one of them from a superior the other from an inferior legis- 
lature. The question then is in truth a great question of constitutional 
law: but since the word which is the subject of it is one of those which 
appears to be expressive of the aspect of a superventitious law to a pri- 
mordial one, it seems to have some claim to be considci'ed here. 

Hitherto the primordial provision and the superventitious have been 
considered as emaning from the same source: so long as this is the case the 
word repugnant may be looked upon as synonymous to alterative. Re- 
pugnancy may accordingly be simply revocative or reversive: and in 
either case either in toto or ^ro tmto. In this case the superventitious law 
then which upon the words of it is either in toto or pro tanto reversive or 
revocative of the primordial one is repugnant to it. But this is not the 
meaning that is commonly annexed to the word repugnant: repugnancy 
as between laws is not commonly judged of from the words of them. The 
laws of different states how different soever from each other aix not com- 
monly spoken of as repugnant. For repugnance carries with it the idea of 
incompatibility, and intimates that the laws of which it is predicated can- 
not both of them have their effect. But the laws of Great Britain have in 
the main all the effect they are designed to have notwithstanding the laws 
of France: the laws of France all the effect they are designed to have, not- 
withstanding the laws of Great Britain. The laws therefore of Great 
Britain and those of France are not spoken of as repugnant to each other 
— ^Why? because they have not the same persons nor consequently the 
same individual acts for their objects. The laws of Great Britain forbid 
the saying of mass: the laws of France not only permit it but enjoin it. 
Does that make any repugnancy? by no means: and why? because the 
former laws have one set of persons, the latter another set of persons in 
view, they move in different orbits. They are not at odds — they do not 
dash nor interfere: they are disparates, and among disparates there is no 
repugnancy. 

Yet in words they shall be as opposite as any can be: at least if they are 
not so in any point it is only by accident: owing to some accidental men- 
tion which is made of the territory or the persons to which the operation 
of them is respectively meant to be confined. The reason is that the spedes 
of acts to which they respectively apply, these spedes I say howsoever 
identical they may appear to judge of them by the words of the law, are 
in truth altogether different and distinct. It has been already observed 
that differences between objects in point of time make differences in 
spedes, although such differences do not appear upon the face of any 
names by which those objects are characterized. For species are but 



ASPECTS OF A LAW 197 

groupes o£ individuals: and any one groupe so as the limits of it can be 
marked out by general description has as good pretensions to be reckoned 
a species as another. The English soldiery subsisting in the year 1780 
form a groupe as distinct from that of the English soldiery of 1680, or 
the French soldiery of either 1780 or 1680, as that of the clergy of either 
of those nations at either of those periods: yet upon the face of the laws 
.those different groupes of soldiers might chance to be all characterized by 
the same name. 

There is no repugnancy then, according to the import commonly given 
to the word in the English language (for unfortunately there is no writing 
in more than one language at a time) there is no repugnancy I say between 
laws made by independent sovereignties, each moving within their proper 
sphere. There is no repugnancy between laws which have not the same 
individual persons and things for their subjects, the same individual acts 
for their objects. 

Is there then a repugnancy in all cases where the tenor of the laws being 
contradictory or contrary, the individual subjects and objects are the 
same? Nor here neither in all cases. 

The occasion on which in the nation of whose language I am writing 
the word refugnancy has been the most frequently made use of is that 
where powers of legislation have been delegated from a superior to a sub- 
ordinate authority^ and to speak more particularly from the sovereignty 
or representative of the sovereignty of a mother country to a body of 
subjects colonizing in a distant region; although it is equally applicable to 
every case where there is a delegation of legislative power. Power has 
been granted for instance by the representative of the English sovereignty 
to persons of a limited description among a tnbe of settlers in Virginia to 
make laws for the government of themselves and the rest of the settlers in 
that country, with this proviso that such laws shall not be repugnant to 
the laws of England: at the same time it is declared that those settlers 
carry with them the whole body of English laws then subsisting. If all 
laws whatever are repugnant that contain opposite provisions, (I mean 
either contrariant or simply contradictory) even with relation to the 
same individual acts of the same individual persons, these two provisions 
are in fact contradictory and incompatible. For in a settled commonwealth 
how can any new law that is not being a merely reiterative one be made 
that is not as far as it goes either contrary or at least contradictory to the 
old. If it repeals a mandate whether in toto or fro tmto the case is clear 
upon the first stating: nor will it after a little reflection be found otherwise 
where a coercive mandate is established, in a case where the subject was at 
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liberty before. For whatever the law permits a man to perform or to 
abstain from, it inhibits all others from compelling him to abstain from or 
to perform. The latter prohibition indeed is not the work of the same 
law as the former permission but it is the work of a law which never fails 
to be annexed to the former by the customary if not by the statute law. 

The restriction then literally taken is destructive of the power. To 
reconcile them I know of no other way of interpreting them than by put- 
ting the following restrained sense upon the restriction. The subordinate 
authority has power to enact within the provincial territory all laws what- 
soever which the metropolitan legislature within the limits of the metro- 
politan territory has power to enact; that is unless any particular reason 
can be given to the contrary, any laws whatsoever. This being the general 
rule, there are two exceptions to it. i. where the provindal law is con- 
trariant either in toto or fro tanto to any of the reservations of superiority 
that are made already in the charter: a. where it is contrariant to any 
subsequent laws of the metropolitan legislature made with the express 
intention of their extending to the province. These then are the two only 
cases of repugnancy: and thus it is that the meaning of the word repugnant 
as applied to a superventitious law differs from that of the word alterative 
and those which are synonymous to or included under it. Where the su- 
perventitious law emanes from the same»authority as the primordial did, 
there is no distinction; if alterative it is as far as it goes repugnant. But 
where the primordial having emaned from a superordinate authority 
the superventitious law emanes from an authority deriving its powers 
from that from which the primordial law emaned, in such cases how 
ample soever the alteration be which it introduces, there are only two sets 
of laws of those established by the superordinate authority, by the repeal 
or reversal of which the system of legislation established by the subor- 
dinate authority can be repugnant to that of the superordinate: i. those 
which are spedally established at the very time of the concession: 2. such 
others as from time to time are established by the superordinate authority 
under the declared intention of their extending over the territorial or 
other field of dominion conceded to the subordinate. 

The above may serve for a general sketch of the principles upon which 
the import of the word repignancy as applied to the acts of a subordinate 
legislature as such is to be determined. To apply them in detail is a task 
that belongs to the particular department of public or constitutional juris- 
prudence. 


[Break in MS here.] 
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prohibition or jorhiddd: and the act is said to be prohibited or forbidden. 
In both cases the expression of the will is styled sometimes a conrnmi: 

To make use of the words oomnimd and frohibiiion to denote the mere aspects 
of the will without regard to the motives which it may happen to rely on for its ac- 
complishment, is, it must be confessed an impropriety, But there are no other words 
that could have been made use of for the purpose without giving in to a still greater 
degree of impropriety: constituted then as language is at present the impropriety was 
unavoidable: and being immediately confessed and held up to view, it will not, it is 
hoped, be productive of any mistake. 

To obtain a clear view of the ideas that are included or liable to be included under 
the notion of a law, it will be necessary to take them one at a time: the aspect for 
example now, and the motive by and by. As to the act which is the object of the will in 
question, it is evident enough that if it be a voluntary act, some motive or other to give 
it birth it must have had. As to the will however which may have taken that act for its 
obj ect it is possible for it to have been conceived without adverting to that motive, or 
even to any motive at all: the will, the msA as it is called may even be expressed, 
without particulaiizing any thing of the motive. As the two objects, viz; an expression 
of will, and the expression of the motive relied on for the accomplishment of that 
will may actually exist the one without the other, of course may they be conceived 
to do so. 

The business then is to find words that will convey the one idea without the other: 
the former without the latter. This is what the word coemmand- will not properly do: 
for it limits the nature of the motive relied on, intimating it to be of the coercive kind, 
and theieby excluding every expression of will which does not place its reliance on 
that motive: and the word ftohibition is in the same case. 

Now true it is that where the will in question is, as here, the will of a sovereign, the 
motive or at least one of the motives which it relies on, is commonly of the coercive 
kind; the reasons of this will be stated in their proper place. True it is therefore that 
whatever be the motive actually relied on, any will the expression of which appears 
to come from such a souice will in general be apt to appear as if it were accompanied 
with an intention of employing such motives for the purpose of providing for its ac- 
complishment. This however is not necessarily the case: the two circumstances of 
sovereignty, and an intention to coerce, though closely connected, are not by any 
means inseparable. Hold up to view a motive of the alluring kind, and no other, the 
connection will be much weakened: disclaim in expressed terms all intentions of a 
cocicive kind, it will be entirely dissolved: and it can not so much as have been 
formed, where the act is such that it is plain from the nature of it no intentions of that 
kind could ever have been entertained: as is the case for instance where if the act be 
not performed theie is no harm done, and at the same time the probability is against its 
being in a man’s power to perform it. 

Conceive a law to this effect — “Give information against all such as you shall 
suspect to be deserters.” This, as coming from the sovereign, might carry the appear- 
ance of an intention to punish in case of noncompllance, although nothing were 
mentioned about punishment. Let it go on say — “and you shall have 4O8, for each,” 
such [note breaks off abruptly.] 
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and for distinction’s sake it may be termed, in the former case an affirma- 
tive^ in the latter a negative, command. To prevent ambiguity, where 
both cases are meant to be included, instead of the word command we may 
make use of the word mandate. Moreover in other case the obligative 
provision,’-® “Every man shall export corn”— may serve as an example 
of a command. “No man shall export corn”:— this may serve as an 
example of a prohibition.’® 

Next let the aspect be inactive. Here then there is nothing to express: 
there is neither command in the case, nor prohibition: and the act, being 
on the one hand not commanded, and on the other hand not prohibited, 
may be said to be lejt jree. 

This however seems to be one of the cases in which the word permis- 
sion has been employed: what others there are we shall come to presently. 
A man is about to perform an act, no matter what: you, being an authority, 
do not prohibit him: he may thereby be said in a certain sense to have 
your permission for doing it. In this case to distingmsh it from another 
which we shall come to presently, the permission may be styled an orig- 
ind or primordial permission: and it may be said to be inactive. To match 
with this it is pl^n there should be some word opposed in like manner to 
conrnand. But there does not seem to be any such word in use: to answer 
the purpose of it there seems to be as yet no other expedient than that of 
having recourse to circumlocution and saying a permission not to perform 
or a permission to forbear performing such or such an act. But how then 
to distinguish this sort of permission from the former.? it might be styled 
perhaps though not very characteristically a negative permission. But if 
on any occasion an univocal appellative (I mean an appellative comprised 
in a single word) should be necessary, we must make one for the purpose: 

The difference between what I mean by a legislative provision and what I mean 
by a law is as follows: A legislative provision may be a whole law or only a part of a 
law. Every law contains one or more legislative provisions: but it is not every legis- 
lative provision that amounts to a law. See infi% p. 220. 

The provisions here exemplified, while they remain thus unqualified, appear 
equally absurd when considered in the character of laws actually enacted: but the 
absurdity of the law is a matter that need not be regarded. It seemed conducive to 
perspicuity to take the same act throughout for all the modifications of which the 
aspect of the will is susceptible: and it would be singular indeed if there should be 
any act towards which the law could without absurdity bear indifferently all sorts of 
aspects. The argumentative logicians in their explanations of the forms of syllogizing 
exhibit every form that is conceivable, absurd as well as rational. The act here specified 
was preferred as being simple in its conception. 
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such for example as the word nofhcommaniy^ This would tally pretty 
well with the word countermand: a word already in use, for which we 
shall have occasion presently,^® Moreover as a command or a prohibition 
may either of them be termed indifferently a mandate or provision obliga- 
tive, so a non-command or an inactive permission may be termed indif- 
ferently a non-mandate or a provision moiligative, “No man is obliged to 
export corn”: — this may serve as an example of a non-command, “Every 
man may export corn”: — this may serve as an example of a permission, 
which in the present case is supposed to be a primordial one. 

So much for the case where the aspect of the will is frimordkl: let It 
now be superventitious: this superventitious aspect is either conformable 
to the primordial one or unconformable: in the former case the expression 
of the superventitious aspect may be said to be consentaneous to that of 
the primordial: in the latter case, alterative of it. 

Let us begin with the former: and first let the primordial aspect have 
been active: the expression of it may then be either a command or a pro- 
hibition: the expression of the superventitious aspect will therefore be 
either a command or a prohibition likewise: and the act is commanded or 
prohibited as before. 

In all these cases the reiteration may most commodiously be per- 
formed, and indeed most commonly is performed, by reference: but from 
various causes it may chance to be performed in terminis. When it is per- 
formed by reference, the repetition, if such it may be called, is not if 
properly managed productive of any inconvenience: the great incon- 
venience is when the statute book is loaded with superventitious laws 
made in terms the same with those of the old, or what is worse in terms 
which without taking any notice of the old differ from them so little, as to 
leave it doubtful whether they were or were not meant to convey the 
same meaning: but of this hereafter. 

As many terms then as there are in the primordial law which have 
other terms or combinations of terms that stand in logical subalternation 
with respect to them, so many sources as it were are there from whence 
provisions which are re-iteratroe in sfecie may take their rise. An ex- 
pository provision then which is reiterative in specie if couched in the same 
form wiA the primordial one will be a mandate differing from the pri- 
mordial one only in respect of some one term: or, if it differs in respect of 

* 

A little further on we shall see there is as much occasion for finding a name for the 
expression of these inactive aspects, as for any of the others. See p. 212, 
ln\ra^ p. 204. 
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more terms than one, it may be resolved into a set of provisions which 
shall each of them exhibit no other than that difference. Let ns take for 
an example as being the simplest the law respecting coim. Let no person 
export corn. Taking the word person as the source of specification it may 
be resolved into the following reiterative mandates: let no man export 
corn: let no woman export corn: taking the word corn into the following: 
let no person export wheat: let no person export rye : let no person export 
barley: and so on. By adding more terms (expressive of the constituent 
circumstances of the act) other sources of specification may be added still. 
Corn cannot be exported but it must be exported in or upon some vehicle. 
Let the primordial law then be let no person export corn in or upon any 
vehicle: taking the word vehicle then for the source of specification we 
have the reiterative mandates following: let no person export corn in any 
waggon; let no person export corn in any navigable vessel: and so on 
without end. Other sources of specification may be taken from the con- 
stituent drcumstances of place and time: in point of place from the locus a 
quoy and the locus ad quern: and so on again without end. All this is 
exposition: exposition performed by reiteration of the whole mandate 
except as to the term expounded. But this course though exemplified in 
order to make out the chwn of demonstration is evidently more verbose 
than is necessary: accordingly it never is pursued in practice, For express- 
ing one and the same will the forms of expression which there are are 
innumerable. Accordingly where in a primordial provision that part of 
the sentence or discourse which is particularly appropriated to exhibit the 
volition is once expressed, in the superventltious provision, so as the con- 
nection which the terms of them are meant to have with that volition be 
by any means made out, it is sufficient. The volitional part then if one 
may so call it of the discourse may be set down once for all 5 and thence- 
forward the reiterative provisions may be couched in sentences which 
taken by themselves and independently of such connection might pass for 
ordinary assertive sentences. The reiterative provisions above mentioned 
by being thrown out of the imperative into the assertive form might for 
example be expressed as follows. It matters not who the person be, 
whether male or female: nor what the corn, whether wheat, or rye or 
barley, or any other: nor what the vehicle in or upon which the exporta- 
tion is performedj whether a navigable vessel or a waggon, or any other. 
And thus we may perceive for the first time, how imperative matter may 
be masked under the assertive form; an observation that suggests the 
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fundamental idea of the distinction we shall hereafter have occasion to 
explain between the matter of a penal and that of a civil code. In these 
examples we may perceive two things affected by this change of form} the 
abbreviation, and the conversion of the imperative form into the asser- 
tive. The abbreviation is of a piece with those which are remarked in the 
ordinary treatises of general grammar and without which no discourse on 
any subject could well be carried on: it is the conversion of the imperative 
into the assertive form that bears a more particular relation to the subject 
of jurisprudence. 

Convenience requiring that provisions which are reiterative for the 
sake of explanation, that is expositive, should be in the abbreviated and 
assertive form, in considering them we may drop the idea of the impera- 
tive form altogether} considering them as if the natural as well as original 
form of them were the assertive: still bearing in mind that in some way 
or other to some sentence or other of the imperative form they are con- 
vertible, and that it is to that convertibility that they are indebted for the 
capacity of entering into the composition of a legislative code.^® In order 
for the proposition or as in this case it is called the provision to have the 
effect of a mandate, by every term in it must be expressed either a person 
act or thing, which in some part of the code or other is spoken of as being 
the subject or object agible or passible, direct or indirect, of the legislator’s 
wiU: and when this is the case that is an effect which it can not fail of 
having, 

[Break in MS occurs here.] 

corn as the article of which the exportation was prohibited, the law had at 
first mentioned wheat, barley, rye, and so on, and then by another provi- 
sion it had declared by name the same will as to corn in general; this latter 
provision might be said to be concentrative of the three former. Except in 
a digest a provision of this concentrative kind wiU scarcely occur, since if a 
superior class of acts and a number of acts which are subordinate to it 

From the not sufficiently attending to this consideration arises a capital blemish 
that runs through the whole of the compilation to which Justinian lent his authority. 
Imperfect as it is, it would have been infinitely less so could the compilers have taught 
themselves to observe the simple rule of knowing their own minds, Lawyers them- 
selves, and mere lawyeis, they seem to have forgot they were speaking in the peison of 
a legislator. Accordingly instead of deciding, they conjecture, they debtite where they 
should decide; they quote, where they should command: they reason upon the import 
of words instead of fixing. 
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should both be mentioned, the more general term will naturally be men- 
tioned either first or alone: the more particular being either left out alto- 
gether j or subjoined, in the form of an exposition, to the more general. 

Again: let the primordial aspect have been inactive: the expression of it 
then was either a non-command or an inactive permission: the expression 
of the supervendtious aspect being consentaneous to the other will there- 
fore be either a non-command or an inactive permission likewise: and the 
act, as before, is in either case left free. 

Next let the supervendtious aspect be unconformable to the primordial. 
Now it may be unconformable in either of two ways : in the way of simple 
contradictiQm or in the way of contrariety:^^ in this latter way in certain 
cases only as we shall presently perceive.^ ^ Accordingly, in the former case 
the supervendtious provision may be said to be simfly oontradktive or re- 
vocative of the primordial one 5 in the latter case, contrariant or r ever me. 
Let us begin then with the case where it is simply contradictive or 
revocative: and first let the primordial aspect have been active. If then it 
was affirmative, the expression of it was a command; the expression of the 
superventidous aspect then being revocative of such command may be 
styled a countermand: and the act may be said to be countermanded: it is 
accordingly left uncommanded and made free again. 

Next let the primordial aspect (being active still) have been negative: 
the expression of it then was a prohibition: the expression then of the 
superventitious aspect being contradictive of the other, is what is styled a 
permission; and the act is said to be permitted: it is accordingly left un- 
prohibited and made free again. Moreover the permission, wherever 
there is occasion to distinguish it from the inactive original permission 
above spoken of, may be termed a superventitious permission or it may 
likewise be said to be active: and the act may be said to be repermitted. 
Also, whether the provision be a countermand or a repermission, it may 
in either case be termed a countermandate or a de^obligative provision. 

Again, let the primordial aspect have been inactive. The expression of 
it then was either a non-command, or an inactive permission. The expres- 
sion then of the superventitious aspect will accordingly be either a com- 
mand or a prohibition. 

We come now to the case where the expression of the superventitious 
aspect is doubly alterative or reversive of that of the primordial. And 
first let the primordial have been active. The superventitious then will be 
active likewise: only on the opposite side. If then the primordial aspect 
Saunderson^s Logic Lib. II cap. 5. 21 p. 205. 
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was affirmative, and consequently the expression of it a command, then 
the superventitious aspect is negative and the expression of it, a prohibi- 
tion 3 if the primordial aspect was negative and the expression of it a 
prohibition, the superventitious aspect is affirmative, and the expression of 
it a command. Between command on the one hand and prohibition on the 
other, inactivity lies midway. The superventitious provision then takes 
in either case two steps instead of one: one from command or prohibition 
down to Inactivity: another from inactivity up to prohibition or command. 
A reversive provision may accordingly be resolved into two provisions, 
both having for their object the same act : the one destroying the obligation 
imposed by the primordial provision, the other imposing a new obligation, 
but of the opposite nature. 

Lastly let the primordial aspect have been inactive. In this case, the 
superventitious aspect can not be opposite to it in the way of contrariety: 
it is only in the way of simple contradiction that it can be so. Let it take 
one step and it becomes unconformable: but let it take another, and it falls 
back again into conformity. The expression therefore of the one can not 
be reversive of that of the other. Contradict a non<ommand and you 
have a command; but contradict the command, and you have a non- 
command as before. Contradict a permission and you have a prohibition: 
but contradict the prohibition, and you have a permission as before.^^ 

““ The correspondence here observable between the word countermand and the 
word femUssion docs not hold thioughout: it does not hold good with respect to all 
their conjugates: nor even throughout all the phrases into which the words them- 
selves may be introduced. A man may be said to be permitted to do a thing; to have a 
fenmssion given him to do it: but he can not be said to be couniermanded not to do 
itj to have a countermand given him not to do it. The word fermission again as we have 
seen is used as well where the aspect is primordial as where it is superventitious: the 
word countermand can not be used where the aspect is primordial: it necessarily 
supposes a command preceding. This want of symmetry is not confined to the English 
language, It will be found I believe to prevail in most other languages that deal largely 
with the Latin. Perhaps the cause Is of a more extensive nature: and is grounded in the 
nature of the acts themselves that .ire in question. The case seems to be that in 
general there are more acts which men have need to be restrained from doing, than 
there are which they have need to be constrained to do. I mean more sorts of acts. 
Moreover let the sort of act be in the main ever so innocent, beneficial, or even 
necessary, it is only at certain seasons that it is so. The momenta which give a man the 
opportunity of performing any positive service to the community are separated by 
long and frequent intervals: but naischief a man may do almost at any time. The great 
crimes such as murder, robbery, incendiarism, perjury and so forth are almost always 
committed by acts of the positive stamp. Mankind then, take the sum of their conduct 
throughout life have much greater need of a bridle than of a spur. Since prohibitions 
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We come now to speak of the appellations that a provision may receive 
in consideration of the relation it bears to the specificant circumstances 
which may be made use of for the purpose of determining and characteriz- 
ing the act. 

Let the aspect be active, and that primordial. If an act then is com- 
manded either it is commanded purely and absolutely, without the inser- 
tion of any specificant circumstances, or It is commanded in such or such 
circumstances 5 or in other words when accompanied by such and such cir- 
cumstances: in the former case it may be styled an mcondUional com- 
mand j in the latter, a conditional one. And so in the case of a prohibition. 

Every man shall maintain his children : this may serve as an example of 
an unconditional command.^® man shall export wheat out of the 
country^^ — ^This may serve for an example of an unconditional prohibi- 
tion. ^^Every man shall maintain his children, so long as they are unable 
to maintain themselves.^’ This may serve as an example of a conditional 
command. “No man shall export wheat out of the country when the 
market-price at the place from whence it is meant to be exported is more 
than 44s. a quarter.” This may serve as an example of a conditional 
prohibition. “No man is obliged to maintain his children.” This may 
serve as an example of an unconditional non-command. “Any man may 
export corn out of the country.” This may serve as an example of an 

then come oftener in question than commands there will be more frequent occasion to 
grant re-permissions, that is to countermand prohibitions (I mean in particular cases 
that are excepted) than to countermand afErmative commands. 

The word dispensation may be used in some cases either instead of the word countei- 
mand or instead of the word re-permission: but it is scarcely used where the desciip- 
tion of the persona whose acts are the objects of the superventitious provision is co- 
extensive with that of the persons whose acts are the objects of the primordial provision. 
It is most commonly applied only to individuah. This word too is very imperfectly 
supplied with conjugates. 

It must be confessed that the idea belonging to the word maintain as applied to 
children is very changeable and vague: it includes a vast variety of different acta to be 
performed upon different occasions. But there was no finding any such thing as one 
unvaried physical act that could pass even for a moment as a proper object for an un- 
conditional command. The reason is that there is no positive physical act of any sort 
the performance of which could in all circumstances be of a beneficial nature to any 
one: nor on the other hand if there were, would there be any act which it could ever 
be expedient that any person should be obliged under all circumstances to perform. 

British Statutes 1 3 Geo. Ill c. 43 § 5. 

A liberty allowed by the law of Athens and many other Grecian states. Potter’s 
Antiq. B. IV — Ch. 14, 
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unconditional permission. man is obliged to maintain his children, if 
they are weakly or deformed.” This may serve as an example of a con- 
ditional non-command. “Any man may export wheat out of the country 
when the market-price etc. is under 44s. a quarter”: This may serve as 
an example of a conditional permission. 

When a command is unconditional, that is when the act which is com- 
manded is mentioned by itself without the mention of any circumstances, 
the intention of the legislator (at least for anything that is expressed) is 
that it shall be performed, whatever circumstances it be attended with, 
that is in any circumstances or cases whatsoever: in other words that every 
individual act of the class of acts signified by the generical words in ques- 
tion shall without exception be performed. 

So likewise, mutatis mutandis^ where the act is prohibited or left free. 
Let the command now be conditional 5 let certain circumstances be men- 
tioned as those in which it is his will that the act should be performed: 
what is his intention now? what is the effect which the mention of those 
circumstances may be attended with? Either it has none at all, and then 
the import of the command is neither more nor less than what it would 
have been if no such circumstances had been mentioned, or it has the 
effect of intimating that in these circumstances indeed it is his intention 
the act should be performed, but in these only: and that in cases where the 
act is not accompanied by these circumstances, he means not to express any 
such vail about the matter: that where the act is not of the class to which 
the genus is reduced by the specificant terms in question, it is not the obj ect 
of his will. The effect then of introducing a specificant circumstance, is to 
set limits to the case in which it is his will that the act should be performed. 
These circumstances then may, with reference to the case in which the act 
is commanded to be performed, be styled limitative circumstances: the 
words by which they are made to have that effect, Ufmtathe uoords or 
words of limitation: the assemblage of those words, a limitative clause: 
and that clause if it be in such a manner detached from the rest of the 
words in the law as to form an entire proposition, may be termed a 
limitative proposition, or provision. 

By the same operation every case which does not lie within the case 
composed of the same circumstances is excefted and thrown out as it were 
of the case in which it is his will the act should be performed: the same 

A liberty allowed by a law of Sparta, lb. 

A new offence is made by the addition of specific circumstances, A command in 
this case extends only to this species, 
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circumstances may therefore with reference to the case in which the act is 
commanded to be performed, and all the cases in which it is not com- 
manded to be performed, be styled exceftvoe circumstances 5 to wit as 
taking these last cases out of the limits of the former'. The words then are 
virtually words of exception: the clause, an exceptive clause: the proposi- 
tion, an exceptive proposition. 

There are other words however by means of which the same effect may 
be produced in a more explicit and conspicuous manner. This is done by 
describing in positive terms the case which it is meant should not be 
regarded as included within that to which the expression of will has al- 
ready been applied, at the same time mentioning the former as meant to 
be taken out of the latter. This is commonly what is done where such 
words as the words exceptive clause and exceptive proposition may be 
made use of. It is one and the same import which may be couched in 
either of the two forms of expression. In both ways the general and 
unlimited case which is constituted by the entire assemblage of all the 
circumstances with which the performance of the act can by possibility be 
attended is divided into two subordinate and more particular cases: one 
of which is that which the act must be in so as to be of the sort which the 
legislator commands to be performed} the other, not. Of these two sub- 
ordinate cases it is the one or the other that is expressly mentioned accord- 
ing as the clause is in the limitative form, or in the exceptive: if in the 
limitative form, the former: if in the exceptive form, the latter. A limita- 
tion then is an indirect exception: an exception, an indirect limitation. 

To give an example: suppose a prohibitive law to this effect.®® No mm 
shall export corn out of the country, when the market-price (at the place 
from whence it is meant to be exported) is more than 44s. a quarter: This 
is a conditional prohibition: the act is that of exporting corn out of the 
country. This act then is capable of taking place in either of two cases: in 
the case where the market-price at the place in question is greater than 
the sum specified: and in the case where it is not greater than that sum. 
When the act then is in the first of these cases, it is the lawgiver’s inten- 
tion that the prohibition should take place and that the act should not 
be done: he accordingly subjoins the words “where the market-price etc.” 
and by so doing he narrows the unlimited extent which the prohibition 
had while it was general, so as to confine or limit its application to that 
particular case. Where the act is in the other particular case, it is not his 

“ The difficulty of finding an example of an unconditional law of the afSrmatiye 
kind has been already noticed {Supra, p. 206). 
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intention that the prohibition should take place; the act, for any intention 
that he has to the contrary, may be performed or not performed as a man 
pleases: narrowing then the general case to the above particular and 
Ufmted one, the other case is tacitly excepted and thrown out. Here then 
it is the limitation that is expressed^ the exception being only implied. 
But the same provision might have been expressed in the opposite way j so 
that the exception should have been expressed, and the limitation only 
implied. “Any man may export corn out of the country; except where the 
market-price is so and so.” 

It appears then that the same species of act, the same compartment of 
the logical or generic whole may be expressed in either of the two ways 5 
viz: by words of limitation or by words of exception. But although words 
of either import may by a particular mode of application be made to pro- 
duce the same effect, yet in themselves those words are different. As 
therefore on some occasions it may be rec[uisite to distinguish them, so 
on other occasions there may be a conveniency in characterizing them in- 
differently by one common name: accordingly whether it be by words of 
the one kind or of the other that the sort of act denoted by the generic 
name is narrowed and the spedes in question extracted out of it, the 
words may in either case be termed words of qualification: the circum- 
stances denoted by them, qualificative circumstances: the dause composed 
of them, a qualifying or qualificative clause. 

It also appears that a conditional provision (a conditional prohibition 
to keep to the same example) is convertible into two provisions: a general 
unconditional permission, and a particular exceptive clause which stands 
opposed to it: and it is the exceptive clause that wears the aspect of which 
the provision, when in the conditional form, is expressive. Thus in the 
example above put—'Wo man shall export corrP^ etc. is a prohibition: 
accordingly the general clause man may export com^^ being a per- 
mission, the particular exceptive clause, ^^except where the market-price 
’ is so and jo” operates as a prohibition likewise. In other words, a permis- 
sion with an exception, is equipollent to a prohibition with a limitation- 

In like manner a conditional command may be converted into a general 
non-command and a particular command in exception to it: so that a non- 
command with an exception is equipollent to a command with a limitation : 
a conditional non-command into a general command and a particular 
countermand in exception to it; so that a command with an exception is 
equipollent to a non-command with a limitation: a conditional permission 
into a general prohibition and a particular permission in exception to it: so 
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that a prohibition with an exception is equipollent to a permission with a 
limitation.^® 

It may also happen that a law, although it be conditional, and thereby 
provided with limitations, may be provided with exceptions likewise: 
which indeed is most commonly the case. Even when in this form it may 
be converted into either of the simple forms above-mentioned: viz: that 
of an unconditional law with exceptions, or that of a conditional law with- 
out any. In short the qualificative matter may be placed either on both 
sides, or on one side only: and when on one side only, on dther side indif- 
ferently. All this, as may easily be imagined from the examples already 
given, depends upon the turn and phraseology of the sentence. In some 
cases one of these forms is the most natural and commodious: in other 
cases another. This may be easily enough imagined: further details and 
distinctions would take up more room than can be allotted to them here. 

It has been observed already that in the unconditional form specimens 
of affirmative laws are hardly to be found : with laws of a negative aspect 
this is not altogether the case. Of laws of this kind a number of specimens 
such as they are might be produced: spedmens in which the mandate is 
apparently not only unconditional, but altogether unqualified 5 to appear- 
ance at least having neither limitations nor exceptions. Take for exam- 

As to the words and terms of expression by which a clause may be made to have 
the effect of a limitative or that of an exceptive clause, they are too numerous and too 
various to be here enumerated. Among words of limitation arc, zvhere^ zoh&n^ only^ ifj 
so tkaty frovided that: among words of exception are except without^ unUsSy esceeft 
toh^rCy excaft zcheity hut^ ye^j but noty but not if, if not^ nevei thehssy however j not- 
withstandingy and the like. The way in which they may respectively be made pro- 
ductive of these effects depends upon the tmn and fashion of the sentence. 

Sufmy pp. 205^, 2 oSn, 

I say to appearance: for strictly speaking even the laws here alluded to, concisely 
as they are expressed must be acknowledged to be accompanied with limitations. Take 
for instance this law: “Let no person commit theft.” The expression is grammatically 
speaking an elliptical one: to render it complete instead of theft we must say act of 
theft: “let no man commit, i. e. perform an act of theft.” It is not here as in the case 
of the law against exporting corn, where com was the passible subject of the act 
signified by the verb exp)rL (Supa, p, 208.) Here no passible subject is expressed at 
all: which is one cause of the obscurity of the law. All that is expressed is the agible 
subject ^^ferson'^ and the abstract act or motion, which in the first instance is here no 
otherwise characterized than by the gems geneialissmum act: to specificate which and 
reduce it within the intended compass the words “0/ theft'' are immediately sub- 
joined: No person shall perform any act of that sort which is known by the name of an 
act of theft. In this particular instance indeed and a few others the law may be ex- 
pressed in a form which is strictly unconditional: “let no person steal”: so likewise 
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pie the cases of murderj theft, embezzlement, extortion, peculation, rape, 
robbery, adultery, and so on/’*^ Offences however which are characteriza- 
ble in this manner bear but a very small proportion to the whole number 
of the acts which might be or of those which ought to be, created offences. 
Moreover even in these few while the prohibition continues in this simple 
and unexplicit form it can hardly answer the purposes of a law. Expres- 
sions of this kind may be compared to those literal symbols which in order 
to expedite the business of calculation are substituted by algebraists in the 
place of a long line of figures. Of themselves they signify nothing5 they 
present no determinate idea any otherwise than through the medium of 
some other signs which they serve to bring to view. A proposition thus 
scantily expressed is rather an index to a law than a law itself. To render it 
explicit enough to be understood by those who are to obey or execute it, 
it must be taken to pieces as it were and made up again according to a 
fuller pattern. The short name given to the act must be laid aside and a 
definition substituted in its stead. Now when a definition is given in such 
case Instead of the term to be defined, another term, the name of some 
superior genus is exhibited: and this superior genus in order to be nar- 
rowed down to the dimensions of the act in question, must be diminished 
by the application of a certain assemblage of qualifying clauses, applied 
to it in the shape either of limitations or of exceptions. To take for exam- 
ple the law against theft. “Thou shalt not steal”: or “let no man commit 
theft.” This may be taken for a law against theft exhibited in termifiis. It 
is expressed without any sort of qualification; and so without any im- 
peachment on the score of integrality it may be: for whatever circum- 
stances relative to it may be brought to view, may be considered as 

“let no person murder: let no person rob,” But among the laws here alluded to there 
are others with which this is not the case; for instance those against adultery and 
treason. This depends upon the Idiom of the language. In English we cannot say 
let no man adulterize. 

Among the laws made against these offences there are a few which in certain cases, 
the appellation of the act remaining still the same, may apply to positwe offences as 
well as negative. Thus the law against murder will include the law against starving to 
death, which may be performed without any positive act as in the case of a mother 
leaving her infant child to perish. 

I am taking the law to be framed, as here, according to the simplest pattern: so 
as to stand in the shape of an entire directive law, without any punitory law to give 
it force. It therefore needs no inculpative nor exculpative clauses but apply a punitive 
law to it together with a comminative clause and then as to exemptlve clauses it will 
stand upon the same fooling as every other law, 
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included under the word ifieft. But what after all is theft? it is an idea the 
composition of which is so far from being determinate, that to this hour 
no tolerable definition of the word seems ever to have been given.®* It is 
the taking (that is the beginning to occupy) a thing under certain cir- 
cumstances. To make the law against theft intelligible enough to exhibit 
an idea of the offence it must accordingly be translated into a law that 
forbids the talcing under certain circumstances j which circumstances when 
specified will constitute so many limitations or exceptions to the general 
prohibition against taking. 

We are now in a condition to apprehend the use and effect of non- 
commanding and originally-permissive provisions. Of themselves, it is 
manifest, they can have none. A law of either kind, if that were all of it, 
would be nugatory and inoperative: since after the establishment of 
such a law the condition of the subject would be not a whit altered from 
what it was before. “Any pian may export corn out of Attica” — ^To what 
purpose would such a law have been to the Athenians? So might any man 
have done as soon as Triptolemus had taught them the arts of husbandry 
and before ever they had learnt from Theseus to bear the bonds of govern- 
ment. It nught indeed have happened that Theseus or some of the inter- 
vening powers had previously to this allowance considered the traffic in 
question an object of prohibition; but then the law would have been not 
an unobligative, but a de-obligative one. The only use of a provision of 

1 do not mean to say but that the idea entertained of this offence by the generality 
of the people is in most cases clear enough for use: but for this idea, whatcvei it may 
be, they are indebted to their own observation, not to any explanation that has been 
ever given them of it by men o£ law. 

Faatinm is defined by Justinian (Inst, de oblig ex delict) coniractatio fraudulosa 
etc. But what is meant by ^^fraudulosa^^f this is shifting off the difficulty, not explain- 
ing it: he might as well have said furtka, 

English Lawyers to make the matter clearer add to the word fraudulent the word 
fdonious. (Hawk. 89. Burn, Laiceny.) but this again is only a roundabout way of say- 
ing furtke: Theft is the taking of a thing in circumstances in which the taking of it 
is punished by a certain punishment, which is the punishment inflicted on the act of 
taking when accompanied with circumstances which make it theft. Ld. Hale is honest 
enough to confess he docs not know what those circumstances are. (H,H. 509.) This 
however was no hindrance to his hanging men for theft. It is one thing to conceive 
an idea, it is another thing to express it: it is one thing to form a particular idea on a 
particular occasion, it is another thing to abstract from it a general idea for all occasions. 

Provisions of either kind might accordingly be termed provisions ine^dent fer 
j^.\in contradiction to which, provisions expressive of any of the other aspects may be 
termed efficient fer se. 
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either of the unobligative kinds is to introduce some provision of a more 
active and efficient nature : the former serving as a basis to which the latter 
ill the shape of a limitation or an exception may adhere. When regarded in 
this point of view every efficient law whatever may be considered as a 
limitation or exception, grafted on a pre-established universal law of 
liberty: and thus a kind of medium of connection may be established in 
the mind, whereby the idea of eveiy law that can be conceived may be 
confronted with, and rendered as it were commensurable to that of every 
other. Under the single term acts are included all the possible modifica- 
tions of human conduct: add the several possible aspects or phases of the 
will, and you have the whole possible assemblage of laws as well as of 
autocratic ordinances. The will of the legislator like that of any other 
person is a uniform unvaried surface: susceptible indeed of as many dif- 
ferent colours as it may have aspects: but in other respects deriving its 
distinctive character no otherwise than from the various images, which 
are reflected upon it as it were from the several modes of conduct towards 
which it turns itself. The non-commanding and permissive phases of the 


law placed side by side and turned towards the universal system of human 
actions are expressed by the before-mentioned universal law of liberty: a 
boundless expanse in which the several efficient laws appear as so many 
spotsj like islands and continents projecting out of the ocean: or like 
material bodies scattered over the immensity of space. 


As any kind of provision which happens to take the lead, whether it be 
obligative, unobligative or de-obligative, may have its limitations and 
exceptions, so again may any of those limitations and exceptions have 
thew limitations and exceptions j and so on through any number of alterna- 
tions. In such case every such limitative or exceptive provision having the 
effect of narrowing the dominion as it were of that which stands next above 
it, widens in the same proportion that of the next but one: a qualification 
to a limitation widens the provision first limited: a qualification to an 
exception widens the provision first excepted from, just as in arithmetic, 
subtraction from a subtrahend is an addition to the minuend. Let the fol- 


lowing chain of provisions serve for an example, i. Leading provision in 
the form of a general permission: or “any man may export corn out of the 
country.” Exceptive clause having the effect of a particular prohibition: 
Unless the market-price be above 44s. a quarter : 3. Exceptive clause of the 
2d order having the effect of a re-permission: “and even then, if it be for 
the subsistence of the King^s armies.” 4. Cause limitative of the last men- 
tioned exceptive clause, and thereby re-extensive of the first prohibition 



2ti4 ASPECTS OP A LAW 

—“and provided a license from the first magistrate of the place have 
been previously obtained.^^ 

Here the chain of provisions has four links in it. Convert the law into 
the conditional form and it has but three, i. Leading provision in the 
form of a conditional prohibition— “no man shall export wheat out of 
the country where the market-price is above 44s. a quarter.” Exceptive 
clause having the effect of a particular permission — “Unless it be for the 
subsistence of the King’s armies.” Limitation to the above exception— 
%nd the license from the first magistrate of the place have been pre- 
viously obtained.” 

The same limitation converted into an exception to the same exceptive 
clause: “nor then, without a license from the first magistrate of the fUce 
have been previously obtained.” 

When an act is taken for the object of a legislator’s will, and that will is 
declared, the opposite act (in the case where such declaration is meant to 

[Pm of note missing in Ms.] 

such intentions may possibly indeed be apprehended, but it is not probable. Liet it go 
on still further and say “but whether you do or no you shall not be punished” j it is 
certain no such intentions can be apprehended: I mean so long as any confidence is 
put in the declaration of the law. But take another act, and let the law be “Exeit 
yourselves, yc men of science, and let the longitude be discoyered.” It is plain enough 
that not the smallest apprehension of punishment could ever be excited by an address 
like this; even although no reward were proffered nor indemnity proclaimed. 

It appears then that strictly speaking it does not follow that where the aspect of the 
will is active and affirmative, the expression of it must because it is the will of the 
sovereign be of that limited species which is commonly brought to view by the word 
command: and so vice versa with regard to a frohihitton. 

These however are the only words we can make use of: unless we were to invent an 
entire set of new expressions and lay aside the current language altogether. 

The word invitation for instance if that were used would be as bad on the other aide* 
it would intimate that the motive relied upon were not of the coercive kind, but of 
the alluring. 

The Word requisition indeed stands pretty clear of the idea of a motive: but then 
there are no words for expressing any of the correlative aspects: nor has it any con- 
jugates (as the logicians call them) for expressing the states of the act which correspond 
Jo them. No words which are to requtntlon what pohihition and feimsslon are to 
command^ 'We could hardly say "an act required”: and even if we could, still there 
are no phrases which are to the phrase ‘‘an act required,” what the phrases “an act 
prohibited,” and ‘‘an act left free” are to the phrase "an act commanded.” 

The like or stronger objections would I am pretty well satisfied appear against any 
other terms that could be assigned. 

End of the note. 
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be enforced by motives of the coercive kind) is thereby rendered an 
offence; if the object of such will be an act of the positive stamp, then it 
is the opposite negative act that is converted into an oiffence: if that 
object were an act of the negative stamp, then the offence so created is 
the opposite positive act. In other words where the provision made by the 
law may be said to be imperative or obligative: or the mandate itself may 
be styled an imperative or obligative 

[Slight break in MS here,] 

When a provision of the law is a command or a prohibition, it creates an 
offence; if a command, it is the non-performance of the act that is the 
offence; if a prohibition, the performance. The effect then which a limita- 
tive clause has upon such a provision is to take all other particular cases 
but the one marked out by the limitation out of that general one in which 
the performance of the act is an offence: as the effect of an exceptive clause 
is to take out of the general case the particular case itself to which the 
exception is applied. In either way then a circumstance is introduced 
which has the effect of taking the act in some particular case or other out 
of the general case in which the non-performance or the performance of 
it is an offence. Such circumstance may therefore be termed an exculpative 
or justificative circumstance: a circumstance of exculpation or justification: 
and the clause or provision which invests it with that character an exculpa- 
tive or justificative provision or clause.^'^ Moreover the law, in constitut- 
ing any act an offence, is said to impose thereby an obligation on the per- 
sons in question not to perform it: which obligation, upon the actis ceasing 
to be an offence, is taken away. The same circumstance may therefore be 
termed also upon occasion a de-obligative circumstance^ and the clause a 
ie-obligatroe clause: that is provided the exception in taking the act out of 
the case in which it is commanded or prohibited stops there, and does not 
go on to place it in the case in which it is forbidden, and so vice versa in 
the case of a prohibition: in short provided the exception be simply con- 
tradictory and not contrariant to the clause to which it is applied: in this 
latter case the provision might with reference to the proceeding one, be 
termed reversely-obligative. 

It might also be termed exemfiive. But this word we shall have occasion for by 
and by for the purpose of expressing an idea which is different fiom that which it 
is here intended to bring to view by the word excttlpaHve, and to which this latter 
word would not be applicable*. 1 mean the idea of a circumstance which takes an 
act out of the case in which it is thought proper to punish it, without taking it out of 
the case in which it is wished it were not done, 
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So on the other hand when the leading provision of the law is a non- 
command or a permission, (which is the case where the command or pro- 
hibition is conditional) there is no offence created by it: the effect then 
which a limitative clause has upon such a provision is to take all other 
particular cases but the one marked out by the limitation out of that gen- 
eral one in which neither the non-performance nor the performance of 
the act is an offence: as the effect of an exceptive clause is to take out of the 
general case the particular case itself to which the exception is applied. In 
either way then a circumstance is introduced which has the effect of taking 
the act in some particular case or other out of the general case in which 
the non-performance or the performance of the act is not an offence. Such 
circumstance may therefore be termed an incvlfative and in some cases a 
enmimtive or crimimUzing circumstance; and the clause which con- 
tains it, an inculpative, criminative, or criminalizing clause.*® 

According then as the mandate of the law is unconditional or condi- 
tional, the circumstances which make their appearance first are of the 
exculpative kind, or of the inculpative; if it be unconditional, of the 
exculpative kind; there being no room in the first instance for any that 
are inculpative: if conditional, of the inculpative kind: for the offence 
must first of all be created, before any limitations or exceptions can be 
applied to it: a genus of acts must first be expressed, before any species 
can be excluded or taken out of it. 

Of these words the words crifninativa or criminalizing would in all cases be the 
clearest were it not for the appearance they have of excluding all offences of inferior 
magnitude. This forms such an objection to the applying it to those offences as seems 
to be insurmountable. 

The objection to the word inculfotipfi is that owing to the uncertain and ambiguous 
signification of the particle /», [inj the language from which it is taken, it may appear 
doubtful whether the idea meant to be annexed to it is that which it is here put to 
signify, or the opposite idea which is here denoted by the term &xcul'patkf&. But this 
objection vanishes as soon as it is perceived that the former word is put in opposition 
to the latter. It must be confessed indeed that the sense here attributed to the word 
does not seem to be warranted by any Latin writer: it is made use of however in this 
sense by the French law. See Diet, de Trevoux verba Inculfation, 

The term that would point in the clearest manner to the idea in question would 
be some such word as d&linquejfmg or delinquefaction, if a term so novel and un- 
couth could be endured. 

It may be worth while just to mention, that the absence of an exculpative 
circumstance is equipollent to the presence of one that is inculpative: and vice versa. 
This proceeds from the interconvertibility of limitations and exceptions. 
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Now the case is as hath already been observed that by far the greater 
part of the mandates that occur in a body of laws will be in the conditional 
form. In general then the circumstances that stand first in order in the 
texture of a law will be of the inculpative kind: there will come a certain 
number of circumstances of this nature before there come any that are 
exculpative. 

Exculpative circumstances then are limitations or exceptions to an 
obligatory or inculpative clause: inculpative circumstances, to a de** 
obligatory or exculpative one. If in an unconditional law after the first set 
of exculpative circumstances there come any that are inculpative, they 
are so many limitations or exceptions to preceding limitations and excep- 
tions: so likewise if in a conditional law any that are exculpative come 
after the first set of inculpative ones. In this way then it is plain that sets 
of exculpative and sets of inculpative clauses may like any other limita- 
tions and exceptions follow each* other alternately without end. To 
distinguish then a clause of any such sort from another clause of the same 
denomination, they might be numbered according to the order in which 
they make their appearance. Upon this plan they will stand thus: Where 
the mandate is unconditional; i. exculpative circumstances of the first 
order: 2. inculpative circumstances of the first order: 3. exculpative cir- 
cumstances of the 2d order; 4, inculpative circumstances of the 2d order; 
and so on: Where the mandate is conditional; i . inculpative circumstances 
of the 1st order: 2. exculpative circumstances of the ist order: 3. inculpa- 
tive circumstances of the 2d order: 4. exculpative circumstances of the 2d 
order: and so on.^^ 

Sufra^ p. 210. 

By way of illustration the cases constituted by the above circumstances might in 
conformity to the archetypation above suggested be represented under the similitude 
of a nest of boxes of opposite colours enclosed one within another: where the law is 
unconditional, first a black box; within that a white box; then a black one again; and 
so on: where it is conditional, first a white box; within that a black one; and then a 
white one again; and so on. 

In the mutual allegation of circumstances thus militating one against another 
(that is of the existence of such or such a circumstance in the case in which the indi- 
vidual act in question was performed) consists what are called the pleadings in a 
cause: the actionis exceptOy teflicafioy duflicaUOf etc. of the ancient Roman 

Law: the declarationy flea, reflicationy rejoindefy etc. of the English Law, This Is to 
be understood of the cases in which the plaintifif alleges a wrong to have been already 
done to him. In the cases where there is no complaint of that sort, the cause being 
of a purely civil nature, there it is plain the words mculfatw and exculfative do not 
apply. Thus it is where the plaintiff does no more than claim to be invested with a 
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Where the mandate is unconditional the offence is created without the 
help of any inculpative circumstances: the effect then of the first set of 
inculpative circumstances that occur is not to place the act for the first time 
in the case in which it is an offence, but to bring it back into that case after 
it has been taken out of it by circumstances of the exculpative kind. In 
this case then the inculpative circumstances may all of them, even those of 
the 1st order be termed re4nculfative. This will serve to show all along 
that the mandate is imconditional, and thereby distinguish the case from 
that in which the mandate is of the opposite complexion. 

A legislative provision either contains a law of itself, or only goes 
towards the making up of a law by the help of others. Now of every 
groupe of legislative provisions making all together a law, one at least 
must be so expressed as to present the name of the act which is the object 
of the will in conjunction with words expressive of the aspect of the will 
towards that act: a provision so expressed may be termed the frincifal 
provision. If there are several so expressed then the appellation of princi- 
pal provision may be given to that in which the name of the act is of the 
greatest amplitude; and of which what other provisions there are in the 
law are but so many qualificative or expository dauses. This is to be under- 
stood of the case where the provision of the greatest amplitude is of the 
obligative or efficient kind: where it is not, there the amplest of those 
that are obligative may be considered as the principal provision. These 
rules niay easily be illustrated by turning to the examples already given."** 
In this latter case it is not the principal provision that stands first, but an 
un-obligative one, which were it not for the use it may be of in serving as 
an introduction to some obligative provision would be inefficient, and in 
the way of original imperation at least, whatever purpose it might answer 
in the way of instruction or information, nugatory. But in other cases the 
principal provision vnll commonly stand first, and may on that account 
be also styled the leading one. 

We set out with supposing the superventitious provision to regard all 
along such a class of acts as is included within the same bounds which limit 
the primordial. But it may happen, that the primordial aspect may regard 
one act, and the superventitious another not comprehended by the pri- 

right as yet not created or not liquidated: or what comes to the same thing, demands 
that others shall be subjected to the obligation of doing or forbearing to do something 
or other for his benefit. In this case the terms inculfatioe and exculfatiae must be 
changed for some such words as investitive and ikiestitive. 

" ^ufra, p. 2 U, “ $Ufra, p. 213, 
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mordial: and yet, either on account of the identity of the two aspects 
themselves, or on account of some circumstance which enters in common 
into the description of the acts which are respectively the objects of them, 
the provision expressive of the latter will may be considered as connecting 
with and exercising a sort of an influence over the provision expressive of 
the former will. As to the acts, there are three descriptive circumstances 
any two of which they may have in common without belonging to the 
same genus, viz: the agible subject, the passible subject, and the bare act 
which is the object. Hence it happens that when upon the back of a provi- 
sion which has already been expressed there comes another relating to a 
distinct act in the description of which some of the circumstances ai-e made 
use of that served to give the description of the former act, the two acts 
may be considered as being both of them comprised under the first provi- 
sion: which however, as of itself it includes only the first of them, is now 
considered as having been altered and e^teniei for the purpose; by the 
operation of the second provision. This second provision may in such 
case be spoken of as extensive with reference to the former. To recur to 
the old example. Let the primordial provision be — merchant shall 
export barley.” A provision extensive of this might stand thus:— “The 
same provision which was made concerning the non-exportation of barley 
by merchant shall extend to the growers.” In like manner importation 
might be added to exportation; or wheat to barley. 

It is evident that the extension in all those cases might more clearly as 
well as more concisely be expressed by a distinct superventitious provision 
unconnected with the primordial. As thus: “No merchant shall export 
barley”: — ^‘^no grower of barley shall export barley”: — “no merchant 
shall import barley”: — “no merchant shall export wheat.” A circum- 
stance however that may render it convenient sometimes to make use of 
an extensive provision rather than of an independent law is that by this 
means the qualifying provisions and subsidiary laws belonging to one law 
may be taken up as they stand and applied all together to another law: and 
thus a considerable saving may be made in point of words. 

It is evident that an extensive provision may apply to one provision of 
a law as well as to another: to any qualificative clause as well as to the 
principal; if it applies to a qualificative clause of the first order, it joins 
with it in narrowing the amplitude of the principle; if to one of the second 
order, in extending it: and so on through any number of alternations.*® 
There is also another way in which a provision becomes entitled to the 

V. sufiay p. 213. 
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appellation of an extensive one. This is the case wherever there is a 
qualification of the second order narrowing one of the first: that which 
narrowed the principal provision being itself narrowed, the principal pro- 
vision is thereby of course extended. In this way all qualificative clauses 
after those of the first order are extensive: extensive according to the 
order they are of, either of the principal provision, or else of the qualifica- 
tion of the first order by which the principal provision is narrowed: in 
which latter case they ai'e restrictive of the principal provision. But in this 
way the extension that is applied to the principal provision is not applied 
in a direct way nor by such formulary as carries the idea of extension upon 
the face of it. They may therefore for distinctions sake be termed indi- 
rectly or virtmlly extensive. 

Provisions, considered with respect to the relative time of their enact- 
ment may have been issued mo ^tu diverse. This distinction it may on 
various occasions be of use to bear in mind. Two or more provisions may 
be said to be issued mo fiatu when they are authenticated at one and 
the same time: diverse fatu^ when at different times. Upon this distinction 
turns the difference between the object to which it is all along proposed 
to appropriate the term and that which is commonly known by some 
such names as edicts ordinance^ or statute, A legislative provision as we 
have seen is by possibility the whole, but generally a constituent part 
only, of a law: a statute is either one or any other number of provisions 
which With respect to one another are issued fatu unoy with respect to all 
other provisions, diverse. 

We have frequently had occasion to bring to view the distinction be- 
tween the primordial aspect of the will and the superventitious. Where 
of two provisions that stand in connection with one another the aspect 
expressed by the one is superventitious with respect to that of which the 
other is expressive, this does not necessarily imply that they were issued 
diverse flatu; that they are provisions of different statutes. They must 
indeed if they are repugnant in tote and are both allowed to have a 
meaning: otherwise the legislator must be supposed to have been willing 
contradictions: willing that the same act shall be performed and not per- 
formed at the same time* But if repugnant e^c forte or fro tonto only, that 

Any ceremonies employed as signs for the purpose of making known to the people 
that such or such a discourse is expressive of the will of the legislator may be styled 
ctremonits of authmtication: and a legislative provision upon the fulfillment of such 
ceremonies may be said to be aiuheniicated, 

Sufray p. 210. 
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is if they be qualificative one of another, in short if they be anything but 
repugnant toto, no such consequence follows: a repugnancy thus limited 
may as naturally take place within the limits of one single statute as 
within the compass of ever so many different statutes. Indeed without 
going into such a repugnancy as this there are in general no means of 
making the dimensions given to the act upon paper quadrate with those 
under which it presents itself to the will. There are few cases, as hath 
been observed, in which there are any single phrases by which the act (I 
mean always the class of acts) can be expressed exactly of its proper 
shape and size: in all other cases, the only expedient is to begin with a 
class that is too large and then reduce it to the requisite degree of ampli- 
tude, by a number of different provisions, which though in the order of 
conception they may perhaps have been contemporary and thereby all of 
them equally primordial, must in the order of enunciation be successive, 
and thereby one after another superventitious. 

As to qualificative provisions, and such expositive ones as apply only to 
single words, from the account that has been given of them it will appear 
that so long as they possess the precise form from which they take their 
names they cannot by themselves convey any intimation of the legislator’s 
will. Yet some share in the expression of that will it is evident they must 
have. To estimate the amount of this share it must be extracted from the 
rest, and delivered in separate propositions. Now a superventitious provi- 
sion, we may remember, if not re-iterative of the primordial must be 
alterative. Being re-iterative, if it is not re-iterative in toto^ it is re-iterative 
fro tanto: being alterative, if it is not revocative in toto it must be revoca- 
tive in part. Accordingly a provision of the expositive kind may be ren- 
dered into an independent provision, re-iterative as far as it goes with 
respect to the primordial one of which it is expositive: this is but the con- 
verse of what has been shewn already. So on the other hand, a provision 
which is qualificative may be rendered into an independent provision, 
revocative, that is destructive as far as it goes, of the primordial one which 
it qualifies. This with respect to an exceptive pro\fision is seen immedi- 
ately; and it is equally true of a limitative provision j since there is no 
limitation as we have seen,^® but may be rendered into an exception,^* 

Sufra^ p. 217. 

Accordingly what has been said of qualificative provisions lying one within 
another in alternation {Sufra^ p. 213J p. aiyw.), may be said of provisions of the 
same purport when thrown into the independent form. Independent provisions of 
one and the same aspect respecting acts standing in logical subalternation under one 
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“No man shall export wheat when the market-price etc. is more than 
44s. a quarter — eitcep it be for the use of the King’s armies”: — ^Here the 
leading provision (which is a conditional one) is obligative: the exception 
therefore being revocative fro tanto of the principal provision is not 
obligative. “Any person may export corn for the use of the King’s 
armies.” 

It may be observed that in passing from the dependent to the inde- 
pendent form, the provision is changed from a de-obligative one into one 
that is simply un-obligative, by which means the reference it bears to the 
principal provision which it was employed to qualify is no longer apparent 
upon the face of it. In this case it would appear an absurdity, were two 
provisions that were thus related to be placed close together in the same 
statute, without the insertion of some adversative particle or other (such as 
hity nevertheless^ povided always, and the like) for the purpose of giving 
notice of such relation: it would look as if the legislator himself could not 
see what he was doing. 

Thus much concerning the several aspects [of] which the will of a 
legislator is susceptible, and the several sorts of provisions in which they 
may display themselves when expressed in words. In order to present a 
summary view of their mutual relations and dependencies, their several 
agreements and diversities, the following analytic sketches, framed ac- 
cording to the exhaustive method, may be not without their use. 

First then with regard to the aspects of which any single provision may 
be expressive, no regard being had to the connection it may have with 
any other provisions. 

A provision is either significant (as such) of itself, or not but by refer- 
ence to others. A legislative provision that is significant of itself stands 
either insulated or in connection with others : if insulated, it makes a whole 
law: if in connection with others, it makes a part only of a law. 

Provisions that are significant of themselves are either unobligative or 
obligative, otherwise termed imperative. Provisions that are significant 
only by reference to others are provisions extensive, expositive, de- 
obligative, limitative, and exceptive. 

and the same genus genaraUsAmwm are boxes of the same colour enclosed one within 
another: independent provisions of different aspects respecting acts that arc in like 
manner subalternate to one another are boxes of opposite colours enclosed one within 
another in the same manner, the general law of liberty which for its object has the 
gems genandissiimm indicated by the word act without addition, being as it were 
the outside box which encloses all the rest (S»^a, p. aiyw.). 
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Thirdly, to consider a provision with relation to the differences of 
aspect and the connection it may have with other provisions, both at once. 

A legislative provision then is either frimordiol or superventitions. 

A primordial provision is either obligative or unobligative. 

A primordial provision when obligative is either an original command 
or an original prohibition. 

A primordial provision when unobligative is either a non-command or 
an original permission. 

A superventitious provision is either un-alterative of the primordial 
one, or alterative. 

If unalterative, it is cither re-iterative of it (viz: in toto) or expositive, 
viz: re-iterative {fro tmto). 

If alterative, it is either unextensive of it or extensive. 

If unextensive, it is either destructive (viz: in toto) j or qualificativej 
(i. e. destructive fro tanto). 

If destructive, it is either revocative or reversive. 

If revocative it is in itself either de-obligative or obligative. 

If de-obligative it is a countermand or a re-permission. 

If obligative, it is either a command as before, or a prohibition, as be- 
fore. 

If reversive it is either a prohibition or a command: a prohibition in- 
stead of a command : or a command instead of a prohibition. 

If qualificative, it is either limitative or exceptive. 
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S IXTHLY [Thirteenth] with respect to the force of the law: that is, 
with respect to the motives it relies upon for enabling it to produce 
the effects it aims at. Motives of some sort or other to trust to it 
evidently must have: for without a cause no such thing as an effect: with- 
out a motive no such thing as action. What then are motives? we have seen 
that they are but the expectations of so many lots of pain and pleasure, 
connected in a particular manner in the way of causality ^ with the actions 
with reference to which they are termed motives?' When it is in the shape 
of pleasure they apply, they may be termed Muring motives: when in 
the shape of pain, coercive? It is when those of the alluring kind are held 
up as being connected with an act, that a revoard is said to be offered: it is 
when those of the coercive kind are thus held up, that a 'punishment is said* 
to be denounced. 

The next question is from what source these motives may issue. Now it 
has already been observed, that of the four sources from whence pain and 
pleasure may be said to take their rise, there are three which arc under 
the influence of intelligent and voluntary agents 5 viz: the political, the 
moral, and the religious sanctions. The legislator then may, in the view 
of giving efficacy to his laws take either of two courses: he may trust alto- 
gether to the auxiliary force of the two foreign sanctions, or he may have 
recourse to motives drawn from that fund which is of his own creation. 
The former of these courses is what has sometimes been taken with suc- 
cess: * there seem even to be cases in which it is to be preferred to any 
other. These cases however are in comparison but rare. For the most pai*t 
it is to some pleasure or some pain drawn from the political sanction, but 
more particularly, as we shall see presently, to pain that the legislator 
trusts for the effectuation of his will. 

This punishment then, or this reward, whichever it be, in order to 
produce its effect must in some manner or other be announced: notice of 

^ Ch. 7 (Actions) [Introduction to the Princifles of Morals and Legislation ] . 
®Ch. 10 (Motives) [Introduction to the Piinciples], 

® Ch. 1 6 (Division) [Introductioii to the Princtfles ] . 

^See Ch. 18 (Indirect Legislation) \W0ik5 of Jeremy Benihamy Vol, I, pp. 
533-80]. 
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it must in some way or other be given, in order to produce an expectation 
of it, on the part of the people whose conduct it is meant to influence. This 
notice may either be given by the legislator himself in the text of the law 
itself, or it may be left to be given, in the way of customary law by the 
judge; the legislator, commanding you for example to do an act: the 
judge in his own way and according to his own measure punishing you in 
case of your not doing it, or, what is much less frequent, i^ewarding you 
in case of your doing it. As to the particular nature of customary law, more 
will be said of it by and by. 

But the most eligible and indeed the most common method of giving 
notice is by inserting a clause on purpose; by subjoining to that part of the 
law which is expressive of the legislator’s will, another part the office of 
which is to indicate the motive he furnishes you with for complying with 
such will. 

In this case the law may plainly enough be distinguished into two 
parts: the one serving to make known to you what the inclination of the 
legislator is: the other serving to make known to you what motive the leg- 
islator has furnished you with for complying with that inclination: the 
one addressed more particularly to your understanding 5 the other, to your 
will. The former of these parts may be termed the directive: the other, the 
sanctional or incitative. 

As to the incitative this it is evident may be of two kinds: when the 
motive furnished is of the nature of punishment, it may be termed the 
comminative part, or commination: when it is of the nature of reward, 
the invitative part, or invitation. 

Of the above two methods of influencing the will that in which punish- 
ment is employed is that with which we are chiefly concerned at present. It 
is that indeed of which we hear the most and of which the greatest use is 
made. So great indeed is the use that is made of it, and so little in com- 
parison is that which is made of reward, that the only names which are in 
current use for expressing the different aspects of which a will is sus- 
pectible are such as suppose punishment the motive. Command, prohibi- 
tion, and permission, all of them point at punishment: hence the im- 
propriety we were obliged to set out with, for want of words to remedy it, 

The case is that for ordinary use punishment is beyond comparison the 
most efficacious upon the whole. By punishment alone it seems not im- 
possible but that the whole business of government might be carried on: 
though certainly not so well carried on as by a mixture of that and reward 
together. But by reward alone it is most certain that no material part of 
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that business could ever be carried on for half an hour.® The sense of 
mankind on this head is so strong and general, however confused and ill 
developed, that where the motives presented to the inclination of him 

'^The reasons why the principal part of the business of government cannot be 
carried on any otherwise than by punishment aic various: among which there aie 
several which would each of them be abundantly sufficient of itself. 

' I. In the first place, any man can at any time be much suicr of administering pain 
than pleasure, 

2, The law, (that is the set of persons employed for this purpose by the legislator) 
has it still less in its power to make sure of administering pleasure than particular 
persons have: since the power of administering pleasure depends upon the particular 
and ever-changing circumstances of the individual to whom it is to be applied: (See 
Ch. (Sensibility) \Intfodu€ti<m to the PHncifles\,) of which circumstances the law 
is not in any way of being apprised. In short the law seems to have no means of 
administering pleasure to any man by its own immediate operation: all it can do is to 
put the instrument in his way, and leave him at liberty to apply it himself for that 
'•purpose if he thinks proper*, this ia accordingly what the law docs when it la said to 
igive a man a pecuniary reward. 

3, The scale of pleasure supposing it actually applied is very shoit and limited: the 
scale of pain is in comparison unlimited. 

4, The sources of pleasure are few and soon exhausted: tlie sources of pain are in- 
numerable and inexhaustible. It has already been observed that the only means the 
law has of administering pleasure to a man is by placing the instruments of it within 
his reach. But the number and value of these instruments is extremely limited. Any 
object in nature may be converted into an instrument of pain: few in comparison 
and rare are those which are calculated to serve as instruments of pleasure. 

5, The law has no means of producing pleasure without pioducing pain at the 
same time: which pleasure and which pain being considered by themselves apart from 
their effects, the pain is more than equivalent to the pleasure. For, an instrument of 
pleasure before it can be given to one man must have been taken from another: and 
since caeieris faribus it is more painful to lose a given sum than it ia pleasurable to 
gain it, the pain produced by the taking is upon an average always more than equivalent 
to the pleasure produced by the giving. 

6, The insufficiency of rewards is more particularly conspicuous when applied to acts 

of the negative kind. The acts of a positive kind of which it ia necessary to enjoin the 
performance are always made referable to some definite possible subject, and included 
within a definite portion of time: such as to pay money on a certain occasion to a 
certain person: to lend a hand to the repair of a certain road for such a of 

days; and so forth. But acts of a negative kind are commonly comprised under no such 
limitations. Take for instance the not stealing, and the not doing damage to the 
roads. Now by not stealing is meant the not stealing from any person any stealable 
articles at any time: but persons are numerous, stealable articles still more so, and 
time indefinitely divisible. If then Paul fox example were to be rewarded for not 
stealing it must be in some such way as this: for not stealing from Peter a farthing at 
12 O’clock, one shilling: for not stealing another farthing from the same Peter at the 
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whose conduct it is proposed to influence ai-e of no other than the alluring 
kind, it might appear doubtful perhaps whether the expression of the will 
of which such conduct is the object could properly be styled a kw. 

The motives which the law trusts to are in most cases of a coercive 
nature: hence the idea of coercion shall in their minds have become in- 
separably connected with that of a law. Being then an invitationj that is 
an expression of will trusting for its efficacy to motives not coercive, they 
will conclude that it can not with propriety be styled a kw.® 

The conclusion however seems not to be a necessary one. For as these 
invitations are as much the expressioais of the will of a kwgiver as com- 
mands themselves are, as they issue from the same source, tend to the 
same ends, are susceptible of the same aspects, applicable to the same 
objects, and recorded indiscriminately in the same volumes with those 
ejqpressions of will which beyond dispute are entitled to the appellation 
of a law, it should seem that without any great incongruity, they might 
be established in the possession of the same name. To distinguish however, 
a kw of this particular kind from the other, it should never be mentioned 
but under some particular name, such as that of an invitative or fraemiary 
law 5 or it might be styled a legislative invitation^ or a bounty. 

As the law may have sometimes a penal sanction to back it, some- 
times a sanction of the praemiary kind, so may it, (as is obvious) be pro- 
vided with two opposite sanctions, one of the one kind, the other of the 
other. A law thus provided may be styled a law with an alternative sanc- 
tion. In this case the mode of conduct with which the one of these sanctions 
is connected is the opposite to that with which the other is connected. If 
the one sanction is connected with the positive act, the other sanction is 
connected with the correspondent negative act. Take the following exam- 

same time, another shilling: for not stealing another farthing from the same Peter at 
a moment after 12, another shilling: for not stealing from John a farthing at such a 
place at 12 Oklock, another shilling: the same sums to be given also to Peter and 
John for not stealing from Paul: and so on for everlasting. End of the note. 

® In the nomenclature as well as in the practice of the law, it is upon punishment 
that every thing turns: nothing upon reward. Try for instance, the words obligation^ 
duty^ nghty foweVy fossession^ and conveyance. Take away the idea of punish- 
ment, and you deprive them of all meaning. A set of fictitious entities analogous to 
these might indeed be conceived to be generated by reward. But they would evidently 
'he of a very flimsy consistence in comparison of the objects men have hitherto been 
accustomed to call to mind upon the mention of those names. The obligation would be 
a cobweb; the duty, a feather; the right, power, title, possession, conveyance not 
worth a straw. 
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pie. Whosoever comes to know that a robbery has been committed, let 
him declare it to the Judge: if he declares it accordingly, he shall receive 
such or such a reward: if he fails to declare it, he shall suffer such or such 
a punishment. 

We are now arrived at the notion of an object which might in a certain 
sense admit of the appellation of a law. It may even be looked upon as 
constituting a law and something more: since there are to be found in it 
two distinguishable parts: the directive part, which must of itself be a 
complete expression of will, and an article of a different nature, a fredtc- 
tionJ But nothing hath as yet been brought to view by which the efficacy 
of the directive part, or the verity of the predictive can have been estab- 
lished upon any solid footing. Let the law stop here, and let the influence 
of the two auxiliary sanctions be for a moment set aside, what has been 
done by the law as yet amounts to nothing: as an expression of will, it is 
impotent; as a prediction, it is false. The will of the legislator concerning 
the matter in question has indeed been declared: and punishment has 
been threatened in the case of non-compliance with such will: but as to the 
means of carrying such threats into execution, nothing of this sort hath as 
yet been made appear. 

What course then can the legislator take? There is but one, which is to 
go on commanding as before; for as to taking upon himself the infliction 
of the punishment with his own hands, this, were it practicable in every 
case which it manifestly can not be, would be overstepping the bounds of 
his own fixnction and exercising a different sort of power.® AH he can do 

^ A prediction is the expression of an act of the understanding, whereby a man 
declares it to be his opinion or belief that such or such an event is certain or more or 
less likely to happen in time future. 

® (Work this up with the rest of what concerns imperation under title Generality.) 

What then is this unnamed sort of power, which is different from, and the necessary 
complement to the imperative? This we must see presently: for without it our notions 
of dominion whether private or public, beneficial or fiduciary, in short all our notions 
about government and property would be imperfect. Meantime whatever it be it is 
plain that if it be anything, the power of legislation, though it be supreme and im** 
limited legislation, nay even the entire power of imperation, though that too be 
supreme and unlimited imperation, is not self-sufficient and complete. It is in fact but 
half the power which those by whose submission and obedience dominion is constituted 
are capable of conferring, and which must be exercised ere property can be enjoyed or 
government carried on. 

Dominion consists in the exercise of power. The faculties by which a being of any 
kind, rational or irrational, animated or inanimate, is capable of being the subject of 
power are all reducible to two classes, those which are merely passive, and those which 
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then in his capacity of legislator is to issue a second law, requiring some 
person to verify the prediction that accompanied the first. This secondary 
law being issued in aid of the primary may with reference thereto be 

aic active or self-moving: the former are common to beings animate and inanimate, 
the lattci belong to such as are animated alone; that is to such only as are endued with 
the faculty of volition. Power which is exercised over the passive faculties may be 
styled in a large sense fower of contrectaiiotPi that which is exercised over tlie active 
or self-moving faculties, fower of %mfer&tion. Power of contrectation, (for by this 
name I am reduced to call it for want of one more apposite and comprehensive) must 
be distinguished into that which is properly, and that which is improperly, so called; 
the former might be termed the power of f/ty sied contrectation; the latter, the power 
of hyf&rphysical (that is suf&rfhysicd) contrectation. The former is that which is 
exercised over the body of the subject, and may be exercised as well over inanimate as 
over animated subjects: the latter that wJiich is exercised over the faculties, meaning 
here the passive faculties, of the mind; and can of course be exercised over animated 
beings alone. As to the inferior animals, their pathological faculties being commonly 
disi’egardcd more than is consistent with humanity, and their intellectual faculties 
than is consistent with just reasoning; they are commonly spoken of as being subject 
to no other power than that of contrectation; and stand accordingly degraded into 
the class of things. Instead of the fower of contf&ctatiofn^ we might say, making use 
of a term more familiar but leas apposite, the fewer of action: or making use of a term 
more apposite, but altogether new and unfamiliar, epirogastic power, cttc, upon, 
epya^ofiai to act. 

Power of contrectation is in private dominion, the power which a man exercises 
over the land he walks over or cultivates: the bread he bakes or eats: the coat he wears 
or brushes: the child or the servant he feeds, beats or reprimands: in public dominion, 
the power of the soldier over the persons, and occasionally over the property, of those 
whom he is commanded or allowed to treat as enemies: of the executioner or other 
inferior ministers of justice over the persons and properties of those who come under 
the control or censure of the law: and indirectly the power of the public gunsmith, the 
public gunpowder maker, the public store keeper, and so forth over the things they 
make or keep or use for the benefit of the public. 

Power of imperation is in private dominion the power which the master exercises 
over the will of his servant, the parent over that of his child, the husband over that 
of his wife, the guardian over that of his ward; in public dominion that which the 
sovereign exercises over the will of all his subjects, the general over that of his soldiers 
and occasionally over that of other persons who come within the sphere of his 
command, the judge over that of the persons who are subject to his jurisdiction. 

Power of contrectation is most apt to be the power of the many; power of impera- 
tion, to be the power of the few. 

Power of imperation, as we have seen already, may in an infinite variety of ways be 
broken into shares: in the same manner may the power of contrectation: the latter 
however is not so apt to be thus broken, as the former. 

Power of imperation as we have seen in the text, rests ultimately upon the power of 
contrectation 5 since all punishment is an exercise of the power of contrectation; those 
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termed the subsidiary law: with reference to which the primary law may 
on the other hand be termed the frincifal. 

To whom is it then that this subsidiary law should be addressed? It 
can never be the same person to whom the principal law was addressed: 
for a man can not reward himself; nor will he punish himself. It must 
therefore be to some other person: a circumstance which of itself is suffi- 
cient to shew that the principal and subsidiary are two distinct laws, and 
not parts of one and the same law. It may be any other person indefinitely. 
Commonly however it is to some particular class of persons, who, occupy- 
ing some particular station or civil condition instituted for the purpose, 
such as that of Judge, are presumed on the one hand to be properly quali- 
fied, on the other hand to be previously disposed, to execute or ause to be 
executed any such commands when issued by the le^slature. 

But neither can the hand nor the eye of the judge reach everywhere: 
to be in a condition to discharge his functions he must be provided with 
a variety of assistants: which assistants must for certain purposes be of 
various ranks occupations and descriptions: witnesses, registers, court- 

punishments excepted which apply themselves to the active faculty, such as banish- 
ment 5 and even these depend for their efficacy upon those which apply lo the passive 
faculty. 

Finally, in an established commonwealth of the power of all subordinate powci- 
holders the ultimate efficient cause is the command 01 allowance of the sovereign: of 
the power of the sovereign himself the constituent cause is the submission and 
obedience of the people. 

As to rights, they are either rights of dominion, or mere libeitics, rights of exemp- 
tion from dominion: rights of dominion are either entire powers (for every power is a 
right) or shares of powers: for every right is not a power. See Ch. 1 1. 

The plan of arrangement in which fmers and rights are the leading terms is more 
particularly adapted to the dvil branch of the law; and more especially to that sub- 
ordinate branch of it which may be termed the constitutional: as that in which the 
laws and offences are the leading terms is more particularly adapted to the penal. 
By what is here said of the power of contiectation, added to what has been said in 
Ch. II of the power of imperation, the limits of the private part of the civil branch, 
and more clearly those of the constitutional part are marked out, and the possible 
modifications of constitutional power, and the possible combinations of those modifica- 
tions, viz; the possible forms of government, brought within our grasp, 

As to the two plans just mentioned: the power of imperation being the same thing 
with the power of creating offences; it is thus that the two plans above mentioned 
coincide: the power of contiectation is the power of doing those acts which are 
necessary, amongst other purposes, for that of punishing offences, and which where this 
power is wanting, are offences of themselves. 


Finis 
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keepers, jail-keepers, bailiffs, executioners, and so forth. Of these there 
are many who must begin to act in their respective characters even before 
the matter is submitted to his cognizance; consequently before they can 
be in a way to receive any commands from him. On this and other ac- 
counts they too must have their duties prescribed to them by the law it- 
self : and hence the occasion for so many more subsidiary laws or sets of 
subsidiary laws, of which they are respectively the agible subjects, and 
their acts the objects. 

It is evident that the number and nature of the subsidiary laws of this 
stamp will be determined by the number and nature of the diflEerent sorts 
of acts which on the part either of the same person or of different persons 
it is thought proper should be performed or abstained from in the course 
of the procedure. Now by the procedure is meant on the present occasion ® 
the suite of steps which are required to be taken in the view of ascertain- 
ing whether a man has or has not done an act of the number of those which 
stand prohibited by some principal law; and thereby of ascertaining 
whether he is or is not of the number of those persons, on whom a punish- 
ment of the sort denounced by the principal law in question is required to 
be inflicted. 

Amidst this various tmn of laws subsidiary, that which is addressed to 
the judge and contains the command to punish, may for distinction’s sake 
be termed the pumtive or pmitory law: and with reference to the rest the 
froxifmte subsidiary law; the rest may indiscriminately be termed re- 
mote* Where the principal law is of the praemiary kind, the proximate 
subsidiary law may be termed r&mmerative. 

Now it is evident that in like manner as a principal law must have its 
subsidiary laws, so also must each of those subsidiary laws have a train of 
subsidiary laws to itself, and that for the same reason. This is a circum- 
stance that belongs alike to every law which takes its support from the 
political sanction. A. commits an offence: it is thereupon rendered the duty 
of B. to contribute in such or such a way to the bringing of him to punish- 
ment in the event of his proving guilty; and a particular process is ap- 
pointed to be carried on for ascertaining whether he be or no. In the course 
of that process such and such steps are required to be taken by C. in such 
and sudi contingencies: such and such others by D. and E. and F/. and 

® All judiciary procedure as there will be occasion to shew hereafter {Infia, Ch, 
20) is diyiaible into procedure defictu causa and procedure potestu causa. The former 
comes nearest to what is commonly meant by penal procedure, the latter to what is 
meant by civil procedure. The former is that with which we are concerned at present. 
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so on indefinitely. But what if B. also proved refractory? a similar process 
must thereupon be carried on and a similar provision made by the law for 
the bringing of him also to punishment: and so on if any failure should 
arise on the part of D. or E. or F. In this way must commands follow 
upon commands: if the first person called does not obey, the second may: 
if the second should not, yet a third may: if even the third should fail, yet 
there may be hopes of a fourth. If it is not expected that anyone will obey, 
the law is plainly impotent and falls to the ground: but let obedience be 
but expected from any one of the persons addressed, at whatever distance 
he stands from him who was addressed first, this expectation may prove 
sufficient to keep all the intermediate persons to their duty. If an offence 
then be committed, until obedience takes place on the part of some one 
person or other of the prsons thus connected, the law is as it were asleep, 
and the whole machine of government is at a stand: but let any one law 
in the whole penal train meet with obedience, let punishment take place 
in any quarter, the law awakens out of its trance, and the whole machine is 
set agoing again: the influence of that law which has met with obedience 
flows back as it were through all the intermediate laws till it comes to that 
principal one to which they are all alike subsidiary. 

Take notice that this is not a certain consequence. 

State here the instance of the Sheriff, Coroner and 
To every law then, subsidiary ones as well as others, there must be 
others which with reference to it are subsidiary: so far all laws which for 
their support depend solely on the political sanction are upon a footing. 
There are however certain laws in particular which and which alone d- 
though like the rest they have their set of subsidiary laws belonging to 
them, do not themselves stand in that relation to any other laws. In this 
predicament stand those which we set out with mentioning under the 
appellation of principal ones. There are then two sorts of laws: one of 
which are altogether principal without being subsidiary to any: the other 
subsidiary and principal at the same time. As to these latter however the 
subsidiary character is that in which they cannot but appear in the first 
instance. They not only could not have any effect, but they could not be 
understood, nor even have mstence, without having a principal law to 
refer to: the idea of such a law being included in their very essence. “Pun- 
ish him who refuses to bear his part in bringing to punishment those who 
commit murder,” is the law which supposes the existence of a law against 
committing murder. On the other hand a law which forbids the commit- 
' ting of murder is not only possible and intelligible, but may even possess 
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a certain degree of efficacy, although there were no such thing as any other 
Jaw in the world: to wit by the help of the two auxiliary sanctions. Those 
laws then which cannot stand alone, but require to be preceded by some 
other to which they may adhere, may on that account be styled adjective 
or encUtic laws: those of the opposite description, substantive or selj- 
subsistmg. To the adjective class belong all laws relative to the course of 
judiciary procedure,” 

To consider the proximate subsidiary Jaw, it is evident that between 
that and the principal, distinguishable as they are, there cannot but be 
a very intimate connection and dependence. On the one hand the prin- 
cipal law by its comminative part has an essential reference to the sub- 
sidiary} of the contents of which if that reference be expressed it must 
necessarily give some general intimation. The business of the former 
being to predict that precise evil which it is the business of the latter to 
endeavor to produce. 

On the other hand, the desaiption and texture of the subsidiary law 
must of course be determined in great measure by that of the principal. 
There is always one person who is concerned in both : the person whose 
obedience is required by the principal law, and for whose punishment in 
case of his not obeying provision is made by the subsidiary law. This per- 
son after having been considered in the light of an agent in the one is con- 
adered in that of a patient by the other. Or to speak more exactly the class 
composed of the persons who are the passible subjects of the subsidiary 
law is taken out of the class composed of those who are the agible subjects 
of the principal: for the persons on whom the punishment is to be inflicted, 
are not aU such persons to whom the mandate of the principal law has 
been addressed, but such of them only by whom it has been transgressed; 
nor in fact even all these, but such of them only against whom such and 
such persons or such and such appearances shall have deposed; or more 
generally, in the proceedings against whom such and such formalities can 
have been, and actually shall have been, observed. 

(Enclitic) B7 the Greek and Latin grammarians certain particles such as te, de, 
que, re, which never stand alone, but are always tacked on to the end of some other 
word are termed enclitic particles. 

In the language of the English law the word pocedure is not much in use; 
questions which arise in the courts with relation to laws of this stamp arc styled 
questions of paciice: cases which give rise to such questions cases of practice: and the 
subordinate laws which are made by Judges with relation to this head, iules of practice. 
The word procedure^ though not so familiar, seems more characteristic and de- 
terminate. 
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By this dependency the nature and desaiption of the subsidiary law is 
limited in divers manners. The aspect which the legislator’s will bears 
upon the occasion can scarcely be other than affirmative: the act which it 
commands, of course a positive one: the expression given to it, an affirma- 
tive command: moreover as hath already been observed in other words, 
the act is in respect to its pathological termination confined to the par- 
ticular sorts of persons who shall have appeared to be delinquents as 
against the principal law. In this respect then the description of the sub- 
sidiary law is influenced and narrowed by all the circumstances which con- 
tribute to narrow the description of the act commanded by the principal 
law: the definition of the former is determined by the definition of the 
latter. 

The unity of the law it is to be observed is not to be determined by the 
unity of the proposition or grammatical sentence which expresses it. So 
close is the union between a principal law and the subsidiary law which 
stands next to it, that one proposition is frequently enough to hold them 
both. Indeed the principal law is commonly thought sufficient of itself to 
answer the purpose of the first subsidiary law that belongs to it: that part 
which is investitive to the one set of persons being directive to the other. 
Let it be once known that there is a Judge appointed for tiying such and 
such offences and murder among the rest, a law which says “who so com- 
mits murder shall be put to death” is sufficient intimation to the Judge 
that in case of a man’s being convicted before him of that crime it is the 
will of the Jaw-giver that the judge should cause that man to be put to 
death. So on the other hand were a law to say “Let the Judge cause every 
man that commits murder to be put to death,” the prohibition thereby 
given would be not a whit less intelligible than if it were to say, “let no 
man on pain of death, commit murder.” The ways of expressing a will 
are infinitely various, many of them such that nothing can be more indi- 
rect. The versatility of language is endless, and its variety inexhaustible, 

“ p. 12 1 . 

It is to be observed that the principal law which is here comprised in the same 
sentence with the subsidiary consists itself of two distinguishable parts, the directive 
and the incitative (see sufr^^ and which are so distinguishable that the former is 
frequently to be found without the latter. In the same manner where the law has no 
assistance from the political sanction, a particular turn of the phrase or alteration of 
a single word may be sufficient to give it one sometime from the moral. See indirect 
legislation. It should be remembered once for all, that there is no judging of the 
logical division of a law from the grammatical divisions of the discourse in which it 
happens to be contained. Insert this sufra. 
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There is no trusting therefore to mere words. To understand any subject, 
but more particularly that of law, to have a clear perception of the ideas 
that belong to it, we must strip them of their falladous covering and 
judge of them by themselves. 

These two methods of abbreviation are both of them perfectly natural 
and inteliigible, so much so that not to make use of one or the other of 
them would be such an instance of unnecessary diffusion as is perhaps 
scarce anywhere to be found exemplified. The first however of the two 
is by much the more natural and the more eligible: Since the party whose 
conduct it is the first and principal design of the law to regulate, and 
against whom in case of disobedience the punishment is denounced, is the 
person who of all others has the first and greatest occasion to be informed 
of it. That done, one general notice to the Judge will serve for as many 
principal laws as there are in the whole code. A very short one will suffice. 
The various punishments which stand denounced against the various 
classes of offenders, “let such and such Judges see inflicted”; or in a less 
explicit though more usual way, let such and such Judges have cognizance 
of such and such ofiEences, 

Shew how a whole system of penal law is indirectly contained in a sys- 
tem of constitutional law through the medium of a system of procedure. 
V, Russian Code. British India regulating act. 

Tt has just been observed that instances are now and then to be met 
with of laws in which the sanction, if such it can be called, is purely of the 
remunerative kind. But laws of this kind can not be strung together one 
upon the back of another like laws of the ordinary penal mold. If the prin- 
cipal law is of the former kind, the very next subsidiary law that is applied 
to it, or at farthest the next but one, must be of the latter. You are a legis- 
lator j you wish to have the longitude discovered: you offer a reward sup- 
pose in money for the discovery. So far all is right: the course you take is 
not only a proper one, but the only one that could be so. As a means of 
getting the Judge to pay the money, to offer him a reward for paying it, 
without appointing any punishment in case of his omitting to do so, would 
be but an indifferent expedient. To pay for the trouble of receiving and 
telling the money again, is no more than right: but if this were all, the 
money would be received indeed, but when it came to be told, it would be 
rather extraordinary if none of it were told into the wrong purse. There 
are cases then in which the law may not without advantage step aside into 
the remunerative path: but it can scarce ever take more than a single step 
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at a time. Although the principal law be of the pracmiary kind, the proxi- 
mate subsidiary law though styled remunerative will commonly have 
something in it that is of a penal natured*' 

It is this notion of the distinction between the principal law and its sub- 
sidiary that must lead us to the notion of those circumstances belonging 
to a law which may be styled exempive. Exeraptivc circumstances are dr- 
cumstances which limit the application of the punishment without limiting 
the description of the offence. We have seen already that the connection 
between delinquency and the demand for punishment, however close, is 
not inseparable: but that there are cases in which though guilt even in the 
highest degree be indubitable, yet punishment would be improper.^® 
Where ever there is a circumstance which, over and above any influence 
it may have on the mischief of the act, has the effect of taking it out of the 
case in which it would be expedient to punish it, such circumstance is fit 
to be invested with the character of an exemptive circumstance: and at any 
rate, however the matter may stand in point of expediency, if in fact a 
dreumstance of any sort is made to operate in that manner without obliter- 
ating or outweighing the mischief of the offence, such circumstance may 
with equal propriety be characterized by that name. 

Exemptive circumstances are distinguished in several particulars from 
exculpative. The latter must have had their existence at or before the time 
of the performance of the act which had it not been for them, would have 
been an offence : among the former are such as cannot take place till a long 
time afterwards.^^ Exculpative drcumstances apply as well to laws which 
have no other force than what they derive from the two auxiliary sanc- 
tions as to those which are armed in the ordinary way from the political 
sanction: exemptive drcumstances apply only to the laws last mentioned. 

It hath already been observed that the prindpal law and the punitory 
law which is subsidiary to it, are two essentially distinct laws: exculpative 
provisions then are qualifications to the prindpal: exemptive ones, to the 
punitory. 

To ascertain what circumstances are in point of utility proper to be 
invested with the character of exemptive drcumstances, comes not within 

Swfra, 

It might indeed consist in a mere exemption. But even a law of this kind has a 
necessary reference to punishment: it consists in abrogating the punishment he would 
otherwise be liable to in case of his not doing what he is exempted from. 

”Ch. 13 (Cases unmeet) [Introduction to th$ PHncifles], 

Not so c. g. in insanity. SufrC) p. 230, 
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the design of the present chapter: our business here is to represent the 
mere matter of fact: in what manner a circumstance which has this effect, 
is made to have it. For this purpose it is to be observed, that where ever 
in the course of the procedure a person is required to perform such or such 
an act, upon the non-performance of which the party accused is acquitted 
or the process put an end to so as not to begin again, such non-performance 
is thereby constituted with regard to the principal law an exemptive cir- 
cumstancej and the person by whom the act in question is required to be 
performed is thereby virtually invested with a power of dispensing with 
the principal law, upon the terms of running the chance of the punish- 
ment annexed to the violation of the subsidiary law. This is the case for 
instance, where in order to warrant a conviction an instrument of accusa- 
tion couched in a certain form is rendered necessary. In such case, the 
person invested with this power is the officer or other person to whom it 
belongs to draw the instrument: in order to exercise such power he has 
nothing to do but to draw the insti'ument in a form different from that 
required. So where the appearance of a witness within a certain time, or 
his taking a certain oath within a certain time are rendered necessary, he 
has but to keep out of the way or to refuse the taking oaths during that 
time, and upon those terms he may save whom he will from punishment. 

As there may be circumstances to which the legislator has given the 
effect of taking an offence out of the case in which it is punishable, so there 
may be others which are attended \vith the effect of reinstating it in that 
case, after its having been taken out of it as above. Circumstances of this 
stamp if any should occur may be termed dis-exemptive circumstances. 

As exemptive provisions are qualifications of the punitory law,^® so 
disexemptive are qualifications of the aforesaid original qualifications: 
re-enlarging the law after the defalcations which by virtue of such original 
qualifications have been made in it. 

Upon considering the matter with a little attention it will be evident 
that providing any tolerable regard be paid to justice, there are a certain 
string of exemptions by which every punitory law will of course be quali- 
fied: I mean those which antecedently to the infliction of the punishment 
require the fact of the delinquency to be ascertained by the result of a 
particular process to be instituted for that purpose. The form in which 
a qualifying clause to this effect presents itself will naturally be that of a 
limitation rather than an exception 5 expressing at first in general terms 
the sort of process which is in question: of course by means of some word 

Bufra^ p. 236. 
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o£ limitation, the connection which is meant to be establislied in point of 
causality between the event of such process and the act of punishment. 
“Who soever” (let the imperative provision say) “has been a thief, let 
the Judge cause him to be hanged.” Thus far the imperative provision: 
provided, says the limitative provision, that he have been duly convicted 
and sentenced in course of law. 

This very general provision in order to be expressive of all the effects 
which the institutions of a system of procedure can have upon a punitory 
law to which it is annexed, must be considered as including in its bosom 
an extensive string of qualificative clauses, some indeed after the manner 
of the general one, narrowing the extent of the imperative provision, but 
others again, re-extending it. Exemptive clause: “Provided he be con- 
victed upon trial”: — disexemptive clause “unless upon non-appearance 
he be outlawed”: — Exemptive clause of the ad order: “and the outlawry 
shall not have been revei'sed.” 

But a limitation, as hath been observed, is always convertible into an 
exception: and that exception is again convertible into an independent 
provision, destructive fro tanto of the imperative provision which is ex- 
cepted from. Being destructive then, it may be either simply revocative 
or reversive. In the present case it is always as of course reversive. Lead- 
ing provision a command “Whosoever is a thief the Judge shall cause him 
to be hanged” : exemptive In form of a limitation : “provided he have been 
duly convicted and sentenced in course of law.” The same turned into an 
exception: “except he have not been duly convicted and sentenced in 
course of law.” This exception turned into an independent provision sim- 
ply revocative of the imperative” : The Judge need not cause a thief to be 
hanged when he has not been duly convicted and sentenced in course of 
law.” This were it to stand thus would leave it to the Judge’s option alto- 
gether, whether when a thief (that is a person whom he believed to be a 
thief, for the Judge’s belief is what the question must always turn upon) 
when a thief I say is not duly convicted and sentenced, whether he shall 
be hanged or not: the Judge is not obliged to cause him to be hanged: 
he may however if he pleases, for anything that the law says to the con- 
trary. This option however is what it is never thought fit to leave to the 
Judge: accordingly the provision goes a step further and becomes impera- 
tive on the opposite side: “The Judge shall not cause a thief to be hanged 
unless he have been duly convicted and sentenced in course of law.” 

If this be everywhere the case, it follows that wherever there is a puni- 
See Ch. 7 (Actions) [Introduction to the Prineiflei ] , 
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tory law established on the one side, there is another law established to 
control it on the other. For this other law, the standing antagonist of 
the punitory, there is as much need to find a name as for the punitory it- 
self. It may be termed the ametiosostic?'^ The punishment of guilt is the 
object of the former one: the preservation of innocence that of the latter. 
The provisions that have been styled exemptive may be considered as 
causes expository of the anaetiosostic law: those which have been styled 
disexemptive, as clauses expository of the punitory law. 

In anatomy muscles which counteract each other are spoken of as antagonists to 
each other, and termed antagonizing muscles. 

From avamo9, one who is innocent, and orcooTiico?, having the property of saving. 



Chapter 14: APPENDAGES OF A LAW 


F ourthly, [Fourteenth] with respect to the occasional appendages 
of a law: by which I mean certain subsidiary laws of a less essential 
nature than the funitoryt which may or may not be subjoined, in 
the view of contributing still further to obviate the mischief which it is 
the object of the principal law to provide against: the laws I am speaking 
of may be termed remedial. 

It has indeed been shewn already that against political mischiefs the 
only remedy that is of universal efficacy is punishment; a stock of which 
from some source or other ^ every law must be provided with in order to 
be effectual. But by punishment as such all that can be attained is the pre- 
venting, by the dread of a suffering similar to one which in one instance 
hath already been inflicted, such similar mischiefs as might otherwise have 
been committed subsequently to some given individual instance of delin- 
quency. In some cases however, not only those indeterminant, uncertain 
mischiefs may be guarded against as above, but measwes may even be 
taken for obviating the mischiefs actual and contingent, which in the way 
of equality are particularly connected with the individual offence. Let an 
offence of any kind then have been committed: a certain quantity of mis- 
chief is connected with it. Take then any parcel of that quantity, and con- 
sider it at any given instant, posterior to that of the commencement of the 
offence: such parcel must at that instant be either past, present or to come. 
There are accordingly three courses which the law may take in obviating 
the mischief: to make com'^ensation for what is past, to cure, that is to put 
a stop to, what is present, and to guard against what might otherwise be 
to come. Now the course which it may be necessary the law should take 
for these purposes respectively, that is the acts which it may have occasion 
to command to be performed and the persons by whom they must be per- 
formed will not always be the same: The laws therefore will not always 
be the same: neither with regard to the punitory, nor yet with regard to 
one another. In some cases the three purposes may require three different 
laws, having perhaps as many different sets of persons, for their immedi- 

^ Supra, p. 224. 
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ate subjects. A law then if it has the first of these purposes for its object 
may be styled compensative; if the second, therapeutic ^ or catapaustic^ ® 
if the third, metaphylactic,^ 

Nor is it in every case of delinquency that the attainment of every one 
of these objects is either requisite or possible. As to compensation, what 
cases do and what do not admit of it have been already shewn: ® the cases 
that require and at the same time admit of any special precautionary 
measures to be taken for the purpose of guarding the individual injured 
against future injuries of the same kind on the part of the same offender ° 
will be found to be confined within still narrower bounds: those which 

® From ^epa7r€[v]a), to cars. 

* From Kara to put a stop to. Catapausticy when once understood has the 
advantage of being more literal and precise: therapeutic^ that of being less unfamiliar, 
being in use already among physicians. 

* From jLt£Ta, subsequently and <^uA.aTrw, to keep i. e, to guard against 

certain future parcels of the mischief which might otherwise ensue from the individual 
offence which is supposed to have been committed. Provisions of this natuic are here 
styled metaphylacticy in order to distinguish them from those which belong to the 
head of the preventive or prophylactic (Ch. 16 ^Division 17^5 ib. 54W {Introduc- 
tion to the Fwiciples 0/ Morals and Junspmdestce].) branch of the police. A pro- 
vision of the metaphylactic kind necessarily supposes some individual offence to have 
been actually committed, before the occasion which calls for obedience can take place; 
some individual offence, though perhaps not precisely of the same species as those 
which it undertakes to guard against: for example a threat to kill (a species of wrong- 
ful mcnacement) or an attempt to set fire to a house (an accessory offence preliminary 
to the principal offence of incendiarism) whereas the offences it undertakes to guard 
against are wrongful homicide and imendimsm. As to provisions of the prophylactic 
kind (such for instance as those for the keeping of watch and ward) they do not 
necessarily suppose the committing of any offence whatever. 

“ Ch. 16 Division § 5 \lntrQducidon to the Ffinciples\. 

° As in case of offences against person or against person and reputation together3 for 
instance by exacting security for good behaviour, or even by banishing the offender 
from the presence of the party injured. Provisions of this nature however are ap- 
plicable, wherever the magnitude of the danger requires them, to semi-public, public, 
and even to self-regarding offences. To this latter head may be referred the provisions 
made against prodigality by the Roman law and adopted in the laws of several of the 
modem nations of Europe. 

Positive mischief consists either of actual pain or danger. Private offences produce 
pain as well as danger; semi-public and public offences as such, danger only. It is 
therefore only the mischief of private offences that can be or requires to be com- 
pensated for: but in semi-public and public offences as well as in private, danger which 
is present may be put a stop to, and that which is future guarded against. 
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require and admit of any special measures to be taken for putting a stop 
to the mischief of this speciesj are fewer still.'^ 

These then in the cases in which they apply form another class of sub- 
sidiary laws with which any one of a certain number of principal laws may 
be attended: and which in like manner as those of the punitoiy class may 
be distinguished into proximate and remote. Moreover to each of these 
series and combinations of laws correspond so many distinguishable tracts 
or courses of procedure. Procedure against offences may accordingly be 
distinguished into procedure ai fmiendum and procedure ad satisfacien- 
dum: and this again into procedui'e ad com'pensandmhy procedure ad 
comfescendim^ and procedure ad advertandum. All these several courses 
will sometimes run separate for a considerable way: at other times they 
will coincide: so that one in the same proceeding and one in the same law 
enjoining it shall answer all those purposes. 

In the same manner also this additional apparatus of adjective laws 
will require a correspondent prediction to be annexed to the directive part 
of the substantive law: the clause containing such prediction may be 
termed the satisfactin^e dome. As the business of the comminative clause 
of a substantive law is to give notice of the punitory law, so is it of the 
satisfactive clause to give notice what is done by any or all of the three 
above-mentioned species of remedial laws, with the help of several trains 
of remoter subsidiary laws that come respectively in their suite, 

^ As in the case of wrongful confinement; deliverance! of wiongful banishment; 
hy recall: of wrongful non-investment, interception or divestment of trust property or 
condition; by investment. These are among the cases in which the offence is a ewp- 
timed act (Ch, 7 <Actlons!> 16 \lntroduction to the ?rinci'^les\)\ and the therO’’ 
feutic law requires to be executed before the f unitary. 

In regard to public offences, the provisions contained in the British Statute com- 
monly called the Riot Act (i. Geo. i. Stat. 2. Ch. 5.) (Provisions for the suppres- 
sion of riots upon the spot) are of the catapaustic kind. There are provisions of the same 
nature in the same case in the Code of Constitutional Law established' by Catherine 
2d. for the Government of certain provinces of the Russian Empire. See Rcglcments 
de Cath. 2. Liege. 1777* In the case of wrongful confinement, the provisions in the 
English Statutes commonly called the Habeas Corpus Act (3 Car. 2. c. 2.) are also 
of a catapaustic nature. 
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E ighthly [Fifteen] with regard to escfression. A law is an exfres- 
■shn of wiU: that is an assemblage of signs expressive of an act of 
the will. These signs then may by possibility be any signs what- 
ever which are capable of expressing such a will: the l^haviour of him who 
instead of saying, put to death the chief leaders of the people^ smote off 
the tallest heads among a parcel of poppies, might instead of being an 
advice, have been a command. But the only signs which can answer this 
purpose in a manner tolerably commodious are those conventional signs 
the assemblage of which forms what is called discourse. Now the signs of 
which discourse is composed may either be of the transient kind, of which 
those most in use are articulate sounds: or they may be a sort of secondary 
symbols, permanent signs of the before mentioned transient ones, com- 
posing what is commonly called writteny and what by a more compre- 
hensive mode of appellation might be styled grafhkeil discourse. Of the 
last description of all are what are commonly called statute or written 
laws. Of the first kind, are what in the English language are usually styled 
common or unwritten^ but which might more aptly be styled customary 
laws. For the second, it being for so many ages out of date among civilised 
nations, no distinct denomination seems to ever have been, in common 
use: they might be styled tradkiond statute laws: or more shordy tradi- 
tionary laws. 

When the nature of those laws which are here called customary comes 
to be precisely understood, which it seems hardly to have been hitherto, 
the doubt above expressed mil not be wondered at. These laws are noth- 
ing but so many autocratic acts or orders, which in virtue of the more ex- 
tensive interpretation which the people are disposed to put upon them., 
have somewhat of the effect of general laws. Here it is to be observed that 
all verbal discourse is out of the question. Perhaps there shall have been no 
verbal discourse made use of on the occasion: but if there be, it is not this 
verbal discourse that makes tlie law- For the verbal discourse containing 
the mandate of the judge is in point of extent particular, being confined 
to the assignable individuals to whom it is addressed: whereas what there 
is of law in the case must be general, applicable to an indefinite multitude 
of individuals not then assignable. A magistrate exercises some act of 
power over a particular individual: the assemblage of acts by which this 
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is done serves as a sign, to the people at large expressing that the like act 
of power will probably be exei-cised in future in a like case. A Cadi comes 
by a Baker shop, and finds the bread short of weight: the baker is hanged 
in consequence. This, if it be part of the design that othei" bakers should 
take notice of it, is a sort of law forbidding the selling of bread short of 
weight under the pain of hanging. Whether the Cadi makes a record in 
writing attesting that the baker has sold bread short of weight, and issues 
an order to a public executioner to strangle him, or whether the Cadi 
himself without saying a word strangles him on the spot, is what to this 
purpose makes no difference. The silent act of hanging when thus made a 
consequence of the offence has as good a title in point of extent to the 
appellation of a law as anything that could be made out of a whole shelf 
full of pleadings put together. Written law then is the law of those who 
can both speak and write: traditionary law, of those who can speak but 
can not write: customary law, of those who neither know how to write, nor 
how to speak. Written law is the law for civilized nations: traditionary 
law, for barbarians: customary law, for brutes. 

Not but that there are plenty of books purporting to be books of cus- 
tomary or as it is more frequently called miaritten law: for if the widtten 
law is written, so is the unwritten too. But what are they? Books written 
not by the legislator but by private individuals: Books not of authoritative 
but of unauthoritative jurisprudence. In none of all these books is there 
so much as a single article which can with propriety receive the appellation 
of a law. It is owing rather to an imperfection which as we have seen is 
peculiar to the English tongue, if in that language they can with any de- 
gree of propriety be termed books of law: They contain jus indeed but not 
leges; he droit, but not des loix. 

If in all that has been ever written of this nature there be a ^gle para- 
graph which (not being a passage copied from some statute) is seriously 
meant to pass for a paragraph of a law, I mean in the sense in which the 
word Im is used in contradistinction to the word order, it is a forgery. 
Whether there be anything in it or not that has been marked with the 
stamp of authority, makes no difference: if authoritative, it is particular j ^ 
and therefore no law: if general, it is unauthoritative: and therefore again 
no law. But of this a little farther on. 

Where words are the signs made use of to give expression to a will, the 
form of words in which this may be done admits of a great variety of 

^ It is an act of punishnient or other act of censure exercised not upon a class of 
peisons, but upon a particular individual. 
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modification, A slight sketch of the principal distinctions observable 
among them is all that can be expected here: to give a regular display of 
them in all the formalities of the exhaustive method would take up more 
room than can consistently be allotted to such a purpose. Taking for a 
thesis the old example of a law against the exportation of corn I shall 
exhibit some of the principal forms of which a command to that purpose 
is susceptible, arranging them in such manner that the mode of expression 
grows’ gradually more and more unexplidt or oblique in proportion as 
each formulary is more distant from the first. 

1. The command expressed at full length — ^the party to whom it is 
addressed (the agible subject) spoken to in the 2d person. It is my 
pleasure that you do not export any corn, 

2. The command in the ordinary elliptical form : the verb expressive of 
the act being put in the imperative mood. Export no corn. 

3. The verb, in the future tense. Ye shall not export corn. 

4. The party, spoken of in the 3d person. Let no man export corn. 
No man shall export corn. 

5. The idea of the passible subject put foremost. Let no corn be 
exported. 

6. The command, expressed in the way of commination. All persons 
who export corn shall be punished. Every person, any person exporting 
corn shall be punished. If any person export corn he shall be punished. 
Whoever exports corn shall be punished. 

7. The legislator speaking as it were in the person of another man who 
is considered as explaining the state which things are in, in consequence 
of the aiTangements taken by the legislator. It is not permitted to any 
man to export corn. It is unkwful for any man to export corn. No man 
has a right to export corn. Why? because the legislator has forbidden it. 
The exportation of corn is forbidden. 

The first five of the above forms of imperation may be styled doubly 
imperative j the sixth and seventh indirectly imperative: and for distinc*' 
tion^s sake the sixth, comminativej the seventh declarative. 

Thus much may suffice for the present concerning the different man- 
ners in which the connection between the will of a legislator and the act 
which is the object of that will may be expressed, I pass by a multitude of 
observations which however necessary to the complete explanation of the 
subject, would be thought misplaced, as belonging to the head rather of 
grammar than of legislation. 

I pass over also for the sake of bre\dty the explanation of the different 
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ways in which the other aspects of the will may be represented in con- 
nection with the same act. 

As to limitative and exceptive clauses, those as hath been shown al- 
ready may all be reduced to the form of independent obligative or dis- 
obligative provisions with regard to the words and phrases that may be 
made use of for expressing the particular relation they bear as such as the 
leading provision to which they are subjoined, enough has also been 
said already. 



Chapter i6: COMPLETENESS OF A LAW 


W E are now prepared for endeavouring to fix what may be called 
the individuality of a law. Now the individuality of a law re- 
sults from the integrality and the unity of it laid together. To 
fix the individuality of a law then is to ascertain what a portion of legisla- 
tive matter must amount to in order on the one hand not to contain less, 
on the other hand not to contain more than one whole law. And first with 
regard to the integrality or completeness of it. 

It may have been observed already that there are laws of different 
patterns which are of different degrees of fullness: the description of a 
complete law will therefore depend upon the pattern it is of. r. It may 
consist merely of a directive part without an incitative: which is the case 
where having no subsidiary laws belonging to it, all the force it has de- 
pends upon what it derives from the amdliary sanctions. 2. It may have 
an incitative part as well as a directive: which incitative part again may 
conrist as we have seen either of a comminative part alone, or of an in- 
citative part alone, or of both together. 3. It may have temperative 
clauses annexed to itj which agwn as hath been shown may be either 
extenuative or aggravative, 4. It may in certain cases have satisfactive 
clauses annexed to it j which is the case when it has a set of remedial laws 
for its appendages: which laws again may, as hath been shown, be any of 
them either of a compensative, catapaustic or metaphy lactic nature. Of all 
these parts the only essential one is the directive: As to the rest it may be 
provided either with all of them together or with any one or more of 
them, as it may happen. 

T 0 begin then with a law of the first and narrowest pattern 5 a law which 
consists solely of a directive part: when is it that such a law can be pro- 
nounced complete? A law is either obligative or de-obligative. These 
must be considered separately: since what is said of the one will not 
apply exactly to the other. 

A law may be considered as capable of being complete or incomplete In 
either of these respects: in point of expression, in point of connection, and 
in point of design: it may be completely or incompletely expressed, put 
together, or imagined. Now completeness is a word of reference: It sup- 
poses a standard of reference: This standard then may be cither what 
actually was the will entertained by the legislator relative to the matters 
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in question, or what on a certain contingency it is supposed, would have 
been his will: his Gctml will as it may be styled, or his hypothetical will. 
In the first and second cases, the standard referred to is of the former kind: 
in the third case, of the latter. 

First then with regard to the completeness of a law in point of expres- 
sion: the standard of reference being what is supposed to be the actual 
will of the legislator. When is it that that will with respect to any act is to 
be deemed to be completely expressed? how much of the matter con- 
tained in the whole code goes to make up the expression of that one will? 
Now in every obligative law there must be an imperative provision: If 
with respect to any act there be no such provision in the code, there is no 
law concerning it. But this provision may stand unqualified or qualified: 
unexpounded or expounded. If it be unexpounded as well as unqualified it 
is a complete law of itself: if it has expositions, it is not complete without 
those expositions: if qualifications, without those qualifications. As to any 
such expository or qualificative provision, it is plain it cannot, so long as it 
continues in that form be a complete law. It may indeed be thrown, as 
we have seen, into the form of an independent provision: and then if it be 
of the obligative stamp it is imperative, and as such is capable of being a 
complete law j yet then not without leaving out of the code all such provi- 
sions, if any, as are subalternately or pro tanto contradictive with regard 
to it: that is without leaving out all other provisions in the code, if any, 
which may apply to it in the shape of a qualification. 

To return to the old example, “It is to be deemed exportation whether 
the conveyance be by water or by land.” This it is plain could never be 
a complete law. Nor this, %hen the market price is above 44 s. a quar- 
ter.” Nor yet this “unless it be exported for the use of the King’s armies.” 
Nor in short this, “Provided a license from the first magistrate of the 
place have been previously obtained.” Indeed the first of these provisions 
which above applied to the clause “no man shall export wheat” as a limita- 
tion, may be converted into an exception. “Any man may export wheat 
when the price is not above 44 s. a quarter. But this provision is not of 
the imperative stamp, and on that account can not in the nature of things 
constitute an independent law: It supposes some other provision which is 
imperative and with which it is connected in the capacity either of an 
introduction or a qualification. For the same reason neither can the provi- 
sion “unless it be exported for the use of the King’s armies” appear in the 
character of a complete law. The only one of the above provisions which 
can appear in that shape is the last of all— Provided a license from the first 
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magistrate of the place be previously obtained. This being a limitation to 
a former provision which was de-obligative may be thrown into the form 
of an exception, which when placed upon an independent footing will 
turn out to be obligative, that is imperative. “No man who has not ob- 
tained a license etc. shall export wheat, where the market price etc. is more 
than 44 s, a quarter.” This is capable of standing in the capacity of a 
complete law. So likewise is the leading unqualified proTOion: “no man 
shall export wheat”; and it will actually be a complete law, however im- 
provident and inexpedient, if in the whole code there be no other provi- 
sion respecting the exportation of that commodity. 

It follows that were a legislator to take a book of any size whatever, 
containing any quantity of imperative matter whatsover, and exhibit it 
as comprehending a complete collection of all the laws he thinks proper 
should be looked upon as being in force, as many imperative provisions 
as it contained would, with the help of such qualifications as were to be 
found, be all and every of them complete laws: I mean always in point of 
expression: in this point the laws in a complete code, such as they are, 
cannot be otherwise than complete. For from what other sources can his 
will be collected, than from the signs and those the only ones which he has 
made choice of to express it? In searching after his will there may be 
occasion indeed to travel from one passage of this instrument to another: 
but out of this instrument so long as the words of it are intelligible, there 
can be no pretense for travelling. If indeed there should be any words in 
it which notwithstanding eveiything than can be done in the view of 
collecting the import of them from the instrument itself still continue 
ambiguous or unintelligible, in such case, as a means of finding out the 
sense of them it may indeed be necessary to have recourse to some other 
instrument. But such explanatory instrument can not be said to detract 
from the completeness of the principal one considered as a book of law. If 
it could, then ^ common dictionary might be considered as a book of law. 
The evidence derived from any such foreign source being only presump- 
tive evidence can never be considered as outweighing any direct intrinsic 
evidence that may be to be had from the body of the code itself. To recur 
to the old instance of a law against the exportation of corn. A doubt arises 
what sort of articles are to be understood under the name of corn: 
whether maize for example is to be looked upon as included in the num- 
ber. The opinions of persons conversant in the trade being doubtful or 
divided, a dictionary of commerce or a dictionary of botany is recurred to} 
^nd it; there appears that maize is looked upon as a species of the commod- 
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ity in question. The law being totally silent, the interpretation thus ob- 
tained may be considered as conclusive, without any disparagement to the 
completeness of the law. This however can never be the case if the con- 
trary sense could justly be collected from any passage contained in the 
law itself. In such case to decide according to the dictionary would be to 
deny the completeness of the code, and recognizing the author of the dic- 
tionary as being fro tmto the superior legislator. 

Secondly in regard to the completeness of a law in point of connection. 
A single law, even of the narrowest pattern, may consist and as we shall 
see more particularly hereafter will usually consist of a great multitude 
of provisions: a greater multitude by far than from anything that has 
hitherto been observed would easily be suspected. These provisions in 
order to have the effect they are designed to have, it is necessary that the 
influence they are meant to have on one another should by some means or 
other be made appear. This there are two ways of doing: the one is by 
making them follow one another in the same instrument without inter- 
ruption: This may be styled connection by juxta-position: the other is by 
sending the reader from the place at which the chain of provisions is 
broken off, to the place where it is resumed again: This may be styled 
connection by reference.^ In the first case the order in which it is meant 
the ideas should occur is pointed out by the order of the signs: in the 
latter case, by instructions given on purpose. The first is neither usual, nor 
in general, for reasons that will appear hereafter, is it practicable; to the 
other method there can be no objection. A law then how complete soever 
in itself is never completely adapted to its purpose whatsoever that pur- 
pose be, until it be completely put together. This operation which ought 
so evidently to be practiced upon all laws, has never yet been performed 
perhaps upon any : why? because the idea of such a body must first have 
been formed, before the members of it can have been put together. At 
present open what code you will, pitch upon what law you will, the parts 
of it lie scattered up and down at random, some under one head, some 
under another, with little or no notice taken of their mutual relations 
and dependencies. 

Thirdly with regard to the completeness of the law in point of design: 
that is with reference to what would, it is supposed, have been the will of 

^ I say nothing here of the connection that may be established by the nse of the 
particles called conjunctions, {sufra, p. 209) between a leading provision and a 
limitative or exceptive clause that qualifies it: these will not answer the purpose unless 
the principal and the qualitative clause be contiguous. 
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the legislator had such or such a case been present to his view. Every law 
that is made may be said to have been made upon the consideration of 
some mischief: ^ of a sort of mischief regarded as being apt to ensue from 
the sort of act which the legislator is thereby inclined to prohibit: which 
general idea of mischief must originally have been suggested by the idea 
of some particular mischief which appeared to result from some particu- 
lar act of the sort in question. In as far then as the general idea which (to 
judge from the act as described in the prohibition) he appears to have 
formed to himself of the mischief of the case deviates from that which 
from the view of that case it is thought he should and might have formed 
to himself, in so far the law may be looked upon as incomplete in point of 
design. If then the law be considered as deviating from the standard thus 
assigned, it must be considered as deviating from it in one or other of 
two ways: as falling short of it, or as stretching beyond it: in the former 
case it may be said to be deficient or incomplete in point of amfUiude: 
in the latter, in point of discriminaiion. Now the amplitude of a law de- 
pends jointly upon the several constituent parts of it: that is upon the 
imperative provision, and upon the qualifying clauses. If then in point of 
amplitude the law is deficient it may be so from either of two causes; 
because the class of acts which is taken for the object of the imperative 
provision is origii^ly too narrow j or because, although originally it was 
pei'haps wide enough, it has been rendered too narrow by the improper 
bearing and extent of some qualifying clause or clauses. In the former case 
the law may be said to fall short in point of original amplitude: in the 
latter case, in point of residuary amplitude. 

“Whoso draweth blood in the streets shall be severely punished.’^ ® 
This is a law that may serve at the same time as an example of every fault 

^ I say of some mschief: for on whatever principle he acta, something or other which 
to him at least presents itself in the light of a mischief it must be his design to obviate; 
else he would be acting without a motive. This motive if he abuses his trust may be a 
merely selfish one: still however it is the view of something which with reference to 
himself at least appears in the cliaiacter of a mischief that is his motive. 

To avoid embarrassment, I forbear making any separate mention of a law of the 
agat/io^foisuHc [from dyafioirotecu, to do good to anyone] (See Ch. 16 ■<Dmsion> 
[Iniroduciion to tha Principles oj Morals and Legislation],) I mean a law of which 
the sole object is to make an addition in some way or other to the quantity of positive 
good there is in the community; in this case the absence of the good as yet unattained 
may be considered as the mischief. End of the note. 

® It is given as a law of Bologna, by Puffendorf, B. v. Ch. 12 § 8. who quotes for it 
Everhard. loc, legd %,ab, ahsurdo. 
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in point of extent of which a law is susceptible: want of original ampli- 
tude: want of proper discrimination: and want of residuary amplitude 
through improper discrimination. I. Want of original amplitude: For 
drawing blood is but one out of a great variety of ways in which a mischief 
the same in substance may be produced: a bruise, a scald, a burn, and so 
forth maybe as hurtful as a wound. 2. Want of proper discrimination. For 
how many disorders are there with which a man is as bable to be seized in 
the streets as anywhere else for which instant bleeding is the only rem- 
edy? ^ And what if a man has no other way of defending or otherwise 
' saving his life or limbs, or a woman her chastity. 3. Want of residuary 
amplitude through improper discrimination. For why must the act be 
confined to the streets in order to come within the censure of the law? Is it 
less mischievous if committed in the market-place, or in a church? These 
cases are but a few out of a multitude which might be alleged under 
every one of the above heads of imperfection.^ This instance I chose not 
as an uncommon but as a simple one: for the difficulty (I might have ssud 
the impossibility) is not to find laws that are incomplete in this point, but 
to find such as are complete. 

These distinctions may enable us to form an idea somewhat more pre- 
cise perhaps than has ever yet been given hitherto of what is commonly 
meant by interpretation: of the real nature and proper limits of that 
practice, of the necessity of it, of the mischief of it, and of the method to 
be taken for obviating the mischief by superseding the necessity.® 

If the will which a legislator manifests with relation to a given act fails 
of being what it ought to be, such failure (want of power of being here 
out of the question) must arise from one or other of two causes: the state 
of his understanding, or the state of his affections.'^ In the former case it 
must be owing either to inadvertency, or to wrong judgment: the facts 
which may go to constitute or those which may serve to control the 
mischief may not have been, all of them, present to his (n^frehension: 
or being present, the judgment formed by him concerning their existence 
or their tendency may have been a wrong one, 

* In the case quoted hy PuEendorf a passenger being taken ill in the streets, a 
Surgeon bled him: and for so doing was proscribed upon that statute. Under the same 
statute the good Samaritan had he made use of bleeding might have met with the 
same fate. 

® For cases that call for provisions of an exemptive nature see Ch. 1 3 (Cases Un- 
meet) [Ink'oducUm to the Princifhs], 

e V. ifufra, Ch. 8. 

V. Ch. 16 (Division) [Introduction to the Pnncifles]^ Ch. 18 (Indirect Legisla- 
tion) [Works of JereTny Benthamy Vol. I]. 
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Interpretation may be distinguished into strict and liberal. It may be 
styled strict where you attribute to the legislator the will which at the 
time of making the law, as you suppose, he really entertained. It may be 
styled liberal where the will you attribute to him is not that which you 
suppose he really entertained, but a will which as you suppose he failed 
of entertaining only through inadvertency: insomuch that had the in- 
dividual case which calls for interpretation been present to his view, he 
would have entertained that will, which by the interpretation put upon 
his law you act up to, as if it had been his in reality. 

I say through inadvertency: for to attribute to the legislator a will 
which you suppose him to have failed of entertaining through any other 
cause than inadvertency, that is from wrong judgment or perverse affec- 
tions, and to act accordingly is not to interpret the law, but to act against 
it: which in a judge or other officer invested with powers of a public na- 
ture is as much as to over-rule it.® 

It appears then to interpret the law according to the liberal mode of 

® It is a common thing among lawyers to speak of the power of interpretation as a 
power that may be exercised by some persons and not by others cujus esi couiere ejus 
^st int&rfntari: or that ought to be exercised in some cases but not in others. Esp. des 
loix L, vi. ch. 3. The persons they had in view must have been persons in authority: 
persons invested with the judiciary, or some other branch of public power. 

The mode of interpretation they had in view must also have been that which is 
here distinguished by the name of liberal: for that which is here called strict is no 
more than what every man must put upon a law in order to obey it. 

A liberal interpietatlon built on any other ground than that of inadvertency, ap- 
proaches very near to an act of autocratic power and thence also in some measure to an 
act of legislation: to an act of autocratic power in virtue of the effects of any particular 
order which in consequence of the interpretation comes to be issued in the particular 
cause in the course of wWch the law supposed to be interpreted came to be referred to: 
to an act of legislation, in as far as the decision grounded on such particular interpre- 
tation is likely to be adopted as a standard of decision in succeeding causes. By what 
restrictions an order thus irregularly grounded would be distinguished from a per- 
fectly autocratic order, is a point that could not be settled without entering into de- 
tails that belong to the head of constitutional law. These restraints whatever they were 
would be very apt to be removed by artifice and collusion: such for instance as was 
practiced by the Decemvir Appius in order to get possession of Virginia. 

The executive power thus exercised approaches to the nature of autocratic power 
in as far as the effects of it when exercised are confined to the individual case in which 
it is exercised: to that of legislative power in as far as the exercise of it in that instance 
comes to serve as a rule of decision in subsequent cases which are deemed of the same 
sort. It thereby gives birth to a rule of customary law, which in order to be conceived 
must be represented in the form of a statutory provision connecting in some way or 
other with the law interpreted. 
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interpretation is fro tmto to apply to the imperative provision either an 
extensive or a qualificative clause: interpretation when liberal may ac- 
cordingly be distinguished into extensive and restrictive. To interpret it 
liberally is accordingly to charge it with being deficient either in point of 
amplitude, or in point of discrimination: in point of amplitude, if the 
interpretation be extensive; in point of disa-imination if restrictive. If 
either case thus to interpret a law is to alter it: interfretatian being put 
by a sort of euphuism for alteration: Now to extend an old law is in fact 
to establish a new law: and on the other hand to qualify the old law is pro 
tanto to destroy it. The only circumstance that can serve to distinguish the 
alteration itself, when made in this way, from alteration at large is, that 
the alteration goes no farther than from what it appears was the legisla- 
tor’s will to what, it is supposed, would have been his will had the case 
in question been present to his view: from his actual to his hypothetical 
will. If then there is a new law made, it is made however upon the 
pattern, and with some of the materials of the old: if there is part of the 
old law destroyed, it is such part only as he himself it is supposed would 
have destroyed, had the particular case in question come before him. 

From what has been said it appears that with regard to completeness 
whether in point of expression, in point of connection, or in point of 
design, a law of the pattern here in question, viz: the narrowest pattern 
stands on precisely the same footing as any ordinary command: what- 
ever is necessary to give completeness to such command, just so much and 
no more is necessary to give completeness to a law. 

If this were the case, it might be objected that any trifling command 
whatever which any private person in consequence of any of the most 
trivial incidents of private life have occasion to give for example to his 
servant might stand as a model of a complete law: and that such phrases 
as “light the fire” or “put the fire out,” or “open the window,” might be 
as proper as any other: but what similarity it will be said between com- 
mands so simple and the long winded and voluminous expressions which 
there will often be occation to allude to in the character of laws? The case 
is that with regard to the extreme simplicity observable in the commands 
just specified, it is to their individuality that they are indebted for it: the 
act which they seek to have performed is the act of a determinate individ- 
ual performable on a given and determinate occasion. Now the individual 
occasion on which you command an individual act to be performed being 
given, the circumstances (I mean the material drcumstances) with which 
it is attended may be all of them before your eyes: seeing what they are 
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you have no need to particularize them: seeing that whatever other cir- 
cumstances there might be which if present might give a different turn to 
your inclination, there are none however that in fact are present 3 you give 
command accordingly, and that without saying anything about the cir- 
cumstances: to say what it might have been your pleasure should have 
been done in a case which you see does not exist would be idle and 
superfluous. But legislative command can not do less than extend to a 
class of persons: ® it therefore extends to a class of acts not individually 
assignable and therefore to be performed if at all in circumstances, that 
is on occasions, not individually assignable. Being then a legislator, you 
can not tell what individual circumstances, what individual incidents 
every individual act of the number of those which you command to be 
performed it actually mil be accompanied with: you must therefore 
consider what incidents it marj be accompanied with, and if you find any 
upon the happening of which you would not think proper to have the 
act performed, you must set them down in the character of excepting 
drcumstances. 

History affords two examples, the one of a particular command, the 
other of a general law to the same effect, which when laid together will 
be well enough suited to show why. Philip of Spain, sitting one day by the 
fire side and finding himself too hot, called to one of his Lords in waiting, 
the Marquis Pobar, and said to him, “Put out the fire.” Upon the Mar- 
quis’s excusing himself on the score of the etiquette which did not admit of 
his interfering in a business of that sort, Philip, thinking it beneath his 
dignity to stir, sat on until he contracted a disorder of which he died, Biel- 
feld Instit. Politique iv, ch. 3 § 47. Here there is a command which might 
very well have been uttered in the same concise and unqualified form of 
words in which it is here exhibited: and that without affording the least 
proof of any want of circumspection. But if it be true what is related of 
William the Conqueror, that in the same peremptory and unqualified 
manner and with the same silence with regard to exceptions he com- 
manded all his English subjects without distinction at a certain time at 
night to do the like,^® a law to that effect would hardly be produced as 
an example of one complete in point of design. What if a man be sick in 
the house and fire be necessary to prepare physic for his relief? what if 
money be coining at the mint, what if arms be forging at the arsenal, and 
the exigencies of the state admit of no interruption in the process? These 
and a variety of other exceptions that might be imagined serve to show 

® p. 166. Spelmami’s GWy v^r^o Curfeto, 
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how great a difference there must be in point of simplicity between a 
general law and any individual command of the number of those which 
might be included under it, before the former in point of design can be as 
complete and perfect as the latter. 

So much with regard to the completeness or integrality of a law of the 
pattern in question; the unity of it is a matter that follows of course. Let 
a certain quantity of discourse be recognized as constituting one complete 
law, if anything more be added it makes it a law and something more. 
This something more will either be of the nature of law or not: if it be, 
it admits of the following variations 

1. It may amount to one other entire law, and no more. 

2. It may amount to a certmn part or parts of one other entire law 
and no more. 

3. It may amount to several laws all of them entire. 

4. It may amount to several parts of laws without including any entire 
one. 

5. It may amoimt to one entire law, and a part or parts of one other 
entire law. 

6 . It may amount to one entire law and a part or parts of many other 
laws together, 

7. It may amount to several entire laws together with a part of some 
one entire law. 

8. It may amount to several entire laws, together with a part or parts 
of so many other laws together. 

This detail maybe of use to advert to on occasion as a due to the process 
of analyzing the contents of any given quantity of legal matter, A con- 
sideration however which must never be lost sight of is that the integrality 
and unity of a law is dependent in a great measure on the choice of the 
words that are made use of to express it: that the unity of the law will 
depend upon the unity of the species of act which is the object of it: conse- 
quently that the description of the process will be liable to all the unsteadi- 
ness to which that of the latter has been shown already to be liable.^ 
According for example to the words that are implied, the several artides 
in a cluster of offences whereof one or more are considered as principal 
and the rest as accessory, might be spoken of as coming under one and 
the same law or under so many different laws, and that whether they be 
offences of one and the same person or of so many different persons. As- 
sassination is forbidden: the hiring of assassins is forbidden ilso; is it by 

See Ch. 7 (Actions) [Introduction to tie Principles ] . 
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one and the same law that these offences are forbidden or by two? in like 
manner fabrication of spurious deeds and the publication of them: perjury 
and the subornation of that crime. No genus of offence however narrow 
but may be distmguished into species: the genus was comprised under one 
lawj do the species come under one law or under several? Frauds are 
forbidden in the lump: among frauds are distinguished defraudment by 
short weight or measure, defraudment by bad corn, defraudment by 
forgery of deeds, defraudment by imposture in the way of begging, 
defraudment in the way of gaming, defraudment in the way of insurance 
and so onj is it by one law that this is done or by several? The instability 
of language is a source of doubt and controversy against which the legisla- 
tor can not be too much upon his guard. 

Let us now consider the laws which are made upon the second of the 
patterns above mentioned: where the directive part is armed as it wei-e 
by a commination. As the directive part is an expression of will: a 
declaration of what it is the wish of the legislator should take place: so 
the comminative part is an expression of an act of the understanding, an 
expression of belief j a declaration of what according to the belief of the 
legislator will take place, in consequence of certain measures which if he 
says true he himself has taken. The former then in order to be complete, 
must be a full and faithful picture of the legislator’s mind, so the latter 
must be a full and faithful picture of the futAire state of things, of future 
exterior events: as to what regards the probability of the event predicted 
in as far as futurity can be the subject of a picture. The commination is a 
prediction of an event which it is designed should take place in conse- 
quence of a man’s committing the offence: of an event which is to happen 
not at any rate, but only, in case such and such other events do, and such 
and such others again do not, take place: that is in case all the several 
regulations of procedure are complied with, the observance of which is 
necessary to the legality of the sentence and the execution of the punish- 
ment: in case none of these events happens to take place, the happening 
of which is invested by the law with the character of an exemptive circum- 
stance: and so on with respect to circumstances dis-exemptive and de- 
exemptive through as many alternations as there shall be found occasion 
to establish. 

The directive part of the law forbids a man to steal: the comminative 
part says if he does he shall be hanged. The punitory subsidiary law goes 
on and says, that such or such a kind of Judge shall cause him so to die. 
What then, is a thief sure to be hanged at any rate? No says the commina- 
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tive part as applying to a law of procedure, he shall not, if a clerk in draw- 
ing the instrument o£ accusation chances or chooses to write one word 
in-stead of another: unless says another law the court chooses to let the 
wrong word be struck out and a proper one inserted in the room of it. 
The directive part of the law forbids a man to commit perjury: the com- 
minative part says if he does he shall be pilloried. Yes, says a law of pro- 
cedure and so too shall a man who is innocent of theft, if being charged 
with it and sent for in order to answer he does not appear: unless says 
another law of procedure, the King’s advocate will let him put himself 
upon his trial. 

So many exemptive circumstances as are established, so many incidents 
there are that may fall out between the cup of punishment and the lip of 
the offender. Say then that an offender wiU be punished at all events, and 
you say what is not true. He will not be punished, not a grain of punish- 
ment will even reach him, if any of those events take place the happening 
of which is invested by the law with the quality of an exemptive circum- 
stance. It follows that the prediction which the comminative clause con- 
sists of, that this prediction, I say, if uttered absolutely is not true: to 
bring it within the pale of truth, qualifications limiting in a proper man- 
ner the generality of it, qualifications holding up to view the events in 
question in the exemptive character which they are invested with must 
in some way or other be subjoined to it. One way of doing this and that 
as natural as any is by making references to the several laws of procedure 
by which they stand invested with that character. 

To be complete in point of design all the exemptive clauses expressive 
of all the grounds of exemption (cases unmeet etc.) should be set down. 

So much with regard to the integrality of a law made according to this 
second pattern. As to the unity it may be sufficiently made out from what 
has been said already. 

With regard to the integrality or the unity of a law made upon either 
of the two last of the four patterns above specified nothing in particular 
need be remarked, A law if it has temporative provisions annexed to it, 
to be complete must exhibit those provisions: if it has remedial append- 
ages, it must contain a satisfactive clause or clauses referring to those 
appendages. 

We come now to the case where the law is of the de-obligative kindj 
that is either a countermand or a repermission. Where the law bears either 
of these aspects it is evident enough that the first of the four patterns 
above mentioned is the only one to which it can be made conformable. In 
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this case the integrality and unity of it are so intimately connected that it 
will be sufficient to speak of them together. A law of this sort presupposing 
the adstence of a preceding law, the amplitude of it is of course deter- 
mined by the amplitude of that which it presupposes. 

The application then of a superventitious de-obligatory law to the 
primordial obligative one in respect of unity is susceptible of the four fol- 
lowing cases; either 

I. The former covers the latter exactly; or 

2,. It covers it in part only, and without anywhere over-han^ng it: or 

3. It covers it through out, over-hanging it at the same time; or 

4. It over-hangs it in one quarter, while it falls short of it in another. 
In the first case the act which before was commanded or prohibited being 
now left free, all the apparatus of qualifying clauses, of punitory and 
remedial laws and the laws that are respectively subsidiary to them, and 
consequently of comminative, exemptive, etc,, and of satisfactive clauses 
belonging to the substantive law, as also whatever temporative clauses 
may belong to it, fall to the ground of course. 

In the second case the de-obligatory law in question operates only in the 
light of a qualification to the primordial, investing some circumstance or 
other with the character of a limitative or exceptive circumstance with 
reference to the act commanded or prohibited by the primordial man- 
date; and consequently with the character of an exculpative circumstance 
with reference to the offence constituted by that mandate: As to its effects 
upon the punitory and remedial laws that may be subsidiary to .the sub- 
stantive law in question, they may be analyzed in the same manner by 
considering them as so many distinct laws: and so likewise with regard to 
any imperative clauses. 

In the third case to analyze the effect of the de-obligatory law it must 
be resolved into two: the one destructive of the primordial mandatory 
law in question as in the first case; the other either destructive or qualifica- 
tive of some other mandate or mandates. 

In the foui'th case the effect of it is the same as in the third: with only 
this difference that it is qualificative only of the primordial law in ques- 
tion instead of being destructive. 

Thus much with regard to the case of a de-obhgative law, that nothing 
might appear to be left unstudied. To have a clear conception however of 
the state of the whole sjTstem of legislation at any period it is upon the 
obligative laws alone that the spectator should fix his eye: it is by them 
that he should measure the number and extent, of the laws that are in 
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force during a given period in a given state, and thereby of the obligations 
to which the members of that state are subject. It is owing merely to the 
danger which the will of the legislator is liable to undergo with respect 
to the same act at different periods that laws of the de-obligative kind are 
susceptible of any separate consideration: were it not for this, the effect 
produced by them might be produced in a better manner by more simple 
methods: where the primordial law or any determinate part of it is de- 
stroyed, declare it repealed and throw it out of the code; where the 
former is made to receive a qualifying clause, insert the clause in the 
same manner as if that and the rest of the law so qualified had from the 
very beginning made but one. 

This is not only the most eligible method but the most simple: the most 
common however is to let the old and the new lie all in a confused heap 
together, the de-obligative and the obligative, the slaying and the slain. 
To what causes then is so slovenly a practice to be ascribed.? to the nature 
of the things themselves? by no means 5 but to causes more accidental and 
less irremediable: to the want of exertion or skill on the part of the legis- 
lator, where there is but one: to the same causes added to the want of 
concert where there are many: Now for supplying the second of these 
deficiencies there can not be a more effectual expedient than the laying 
down if possible a precise idea of the integrality and unity of a law. This 
done, the legislator’s task will be comparatively a light one. He may then 
with care penetrate to the bottom of the whole mass of law, distinguish 
the several laws which enter into its composition, extricate them from their 
mutual entanglements, and determine at any time by a glance which are 
and which are not affected by any new provision that presents itself. 

By what circumstance determine the unity of the law? by the unity of 
the class of acts which it takes for its object: by the unity of the offence. 
That system of provisions is one law which marks out one offence: that 

1 pass over the temporary provisions that may be requisite to be established, in 
order to prevent the abolition from having the effect of an ex fast jacto law, upon acts 
done under the authority of that which is abolished. For these see Append, tit. (Di- 
gestion) and (Conservation) , Meantime lest it should be found too difficult to ap- 
prehend how any danger should result from a law which of Itself does no more than 
leave a man at liberty, it may be proper just to hint, that in many cases there are 
obligative laws which are commonly looked upon as annexed of course to de-obligative: 
thus a law exempting a man from pimishinent is understood to include as it were a 
law forbidding all other persons from inflicting on him the punishment he is excepted 
from. There is no punishment, the infliction of which, were it not for the law which 
expressly commands it, to be inflicted would not be an offence. 
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system of provisions is more than one law which does more than mark 
out one offence. But classes of offences like any other classes of acts may 
be distinguished from one another ad infinitum: take one class of offences 
however narrow and it may be made to contain any number of subor- 
dinate classes of offences at pleasure: taking this unity of the offence for 
the standard of unity in the law, the unity of a law is not naturally deter- 
minable. If determined then at all, it must be determined by some posi- 
tive rule: and from whence should this rule be taken but from conveni- 
ence. So many offences then, so many sfecies infimae of delinquency, 
there may be said to be provided against in the code, as there happens to 
be thought occasion to distinguish: to distinguish in any manner whatso- 
ever, for any purpose whatsoever. Fewer there can not be: more there 
need not be. 

The next question is for what purposes is it likely that occasion should 
be taken by the law for making such distinctions? The general answer is, 
for the purpose of making a distinction in the treatment it gives to some 
person or other on account of the acts in question. This rule will require 
to be developed. Acts then which might by the occasions of mentioning 
them be considered as one have need to be distinguished from one another 
in the following cases 

1. Where a difference is thought proper to be made with respect either 
to the quality or the quantity of the punishment. He who exports barley 
is to forfeit 5s. a quarter: he who exports wheat lOs. : it is not enough then 
for both purposes to forbid the exportation of corn in general: the offence 
of exporting wheat must be distinguished from that of exporting barley. 
He who exports wheat by daytime is to forfeit los. a quarter: he who 
exports wheat at night is to forfeit all his goods. 

2. Where any difference is thought proper to be made in any part of 
the system of subsidiary laws. If a man is found exporting corn in a 
waggon the waggon may be seized : if in a ship, the ship shall not be seized. 
It is needless to multiply examples any further. In short take any act 
whatsoever that has a place in the catalogue of offences. If in any one in- 
stance of that acds being performed anything is commanded or permitted 
to be performed or not to be performed which is not commanded or not 
permitted to be performed or not to be performed in any other such in- 
stance, the act is thereby divided into two separate species of delinquency, 
which for the purpose in question must be distinguished: and the law is 
thereby divided into so many distinguishable laws. And here we see the 
chfference between the unity of a law and its integrality: a law which was 
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originally one may be divided in this manner into two laws, and yet both 
of them may be complete. 

The pi'indple of unity in a law being hereby given, it follows that a 
complete code being given, the number of the laws there are in it, so long 
as It continues what It is, is likewise given: Not the general purport only 
but the precise number: they might be counted, were it to answer any 
purpose. The number of the laws will indeed upon this as well as upon 
any method of computing be liable to incessant changes, owing to the 
continual occasion there will ever be for new laws: still however take any 
one period, at that one period the number is determinable. By this means 
then we may come at the momdes, of which the vast universe of juris- 
prudence is composed: the idea of infinitude is consequently removed; and 
the cloud in which that idea never fails to envelop every subject to which 
it attaches itself, dispelled. 

To the momdic laws above mentioned, if such for a moment they may 
be called, or narrowest assignable laws correspond what may be termed 
the species mfiim in speaking of offences. There is another principle of 
distinction with the help of which we might mark out, though by a line 
rather abstract and like the former not exempt from change, what may 
be considered as the genera infima widi refei-ence to those species. The 
genera infima of offences may be reckoned such and so many classes of 
offences as are the narrowest in their respective lines of those which hap- 
pen each of them to be provided with a name: by which I mean not only 
such names as are strictly univocal, such as theft, murder, adultery and 
the like, but also any other names which though compounded are like 
univocal names capable of entering into constructions and occupying the 
place of a substantive in a sentence. Of this kind are the greater part of 
those which for the purpose of the analysis attempted in the last preceding 
chapter I found myself obliged to coin or fix the sense of: such as simple 
corporal injuries, wrongful confinement, usurpation of the condition of a 
husband, and so on. Thus then the species infima and the genera infima of 
offences may stand distinguished: the sfecies infima are the narrowest 
classes which the law has taken for the separate objects of its notice: the 
genera infima are the narrowest of those which can be made to stand as 
links in an analytic chain. 

To apply this then to the laws. A law of which the genus infimum of 
offences is the object may be considered as a cluster of laws having for 
their objects the several species infima comprehended within that genus. 

Of the above mentioned sources or grounds of distinction one of the 
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most material is a difference in respect for the demand of punishment 
Conceive an act of any sort to have been constituted an offence and that 
offence characterized by a generic name: as for instance theft, or wrongful 
homicide. This offence upon first consideration is punished in all cases 
with one and the same invariable punishment, for instance death. In 
process of time divers circumstances occur the intervention of which ap- 
pears to make a difference in the demand for punishment: the act (that is 
the class of acts as determined by its generic name) remaining in every 
case the same. Now the punishment if varied at all must be varied either 
in quality or in quantity: and if it is varied in quality it can seldom happen 
but that some variation shall happen in point of quantity. When it varies 
in quantity, this it may do in either of two ways: in the way of encrease, or 
in the way of diminution.^® In the former case the circumstance in con- 
sideration of the effect thus given to it may be styled a circumstance of 
aggravation: in the latter, a circumstance of eidtenuation. Thus for instance 
in Theft, gi'ounds of aggravation may be, the irreplaceability of the thing 
stolen, or the circumstance of its having been committed under favour of 
a calamity, sucli as fire or shipwreck: grounds of extenuation, the offender’s 
having acted through compulsion, or through necessity for the sake of 
preserving himself or a person dear to him, from the immediate danger 
of starving: in the case of wrongful homicide, on the aggravation side, 
the circumstance of its having been committed with premeditation: in a 
manner that indicated deliberate cruelty 5 in a clandestine manner j by 
poison, upon the father of the offender j for hire 3 for the sake of succeed- 
ing to an estatej in prosecution of a scheme of robberyj in order to stifle 
evidence 3 in revenge for something done in execution of justice^ and so 
on: on the side of extenuation, the circumstances of its having been com- 
mitted without intention to kill 3 in a fit of intoxication 3 through compul- 
sion or deference to authority 5 upon high provocation 5 and the like. 
Now then, let take any such inf/imm gmusy wrongful homicide for 
example, and add to it any such circumstance of aggravation, premedita- 
tion for example, the genus is thereby divided into two species: the one 

The aiticle of quantity it is to be observed, includes that of intensity and that of 
duration. It does not indeed strictly speaking include that of certitude or that of pro- 
pinquity. These however are of little account on the present occasion. In these respects 
punishment ought in every instance to be kept at its fnaximuT/t as of course: and it must 
be through some palpable error in judgment, if ever the legislator should think of 
making use of intention or remission in these points as a means of producing an inten- 
tion or remission in point of vaiu3> See Ch, (Value) [Introduction to the ?rincifles:\. 
Unhappily, such errors are by no means unexampled. 
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consisting of such individual acts of wrongful homicide as are accompanied 
with that drcumstance, the other of all such as are not accompanied with 
it: which species being made punishable with two different species or 
degrees of punishment become thereby the objects of two different laws. 

It is evident that the length of any line of genera^ if one may so say, 
in the system of offences, and thereby the station in which the infiimm 
genus is to be found must be depended in great measure upon the ac- 
cidental differences of language: insomuch that an offence which stands 
upon a level with a number of genera each of which are infima in their 
respective lines, shall however in its own line have some other genus or 
genera of offences that stand below it. This may be seen for example in 
the instance of wrongful occupation 5 which though it stand upon much 
the same level as that of extortion, has another genus that stands below itj 
viz: theft. For theft is but a species of wrongful occupation: whereas no 
such genus as it should seem would be easily to be found under the article 
of extortion. 

This will depend likewise a good deal upon the idiom of each particular 
language. Thus for instance in English under the genus theft, we have 
the genus robbery: an offence which it seemed requisite to dismiss to 
another division; viz: that comprized of offences against person and 
property together: whereas there seems to be no universal appellative 
that seems exactly to correspond to it in French : in French to express the 
idea which in English is characterized by the word robbery, people would 
probably make use of some such phrase as vol avec force, theft with 
force.^® 

These genera infima of offences how precarious soever their title to 
that denomination may appear, it was necessary to establish, otherwise 
there would have been no such thing as treating to any purpose of the 
several acts which are taken or appear fit to be taken for the objects of a 
law: no such thing in short as creating a book of the nature of the present 
work. Were no other appellatives to be made use of than those which 
have been given to the head classes and their immediate divisions, the 
distinctions that could thus have been expressed would never have been 
particular enough for the purpose. Were none to be made use of but what 

Sufi a, Ch. 16 (Division) 35 [Introduction to the Prmeifles], 

The tenn brigandage may perhaps in some cases convey the same idea; but the 
sense of it seems not to be very determinate; nor does it seem to be employed in books 
of law; indeed the distinction itself between theft and robbery does not seem in that 
law to have been very explicitly recognized. 
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would result from the enumeration of all the circumstances necessary to 
constitute the description of the sfecies injimae there would be no such 
thing as carrying on any discourse upon the subject whatsoever: since, as 
will be stated more particularly a little farther on, for even one of the 
generic names now employed it would be necessary to substitute a little 
volume: so that if half a dozen of them came upon any occasion to be 
included in one sentence, into that one sentence it might be necessary to 
put words enough to fill half a dozen volumes. 

It is in short by means of these alone that we are enabled to speak of 
any act by name under the character of an offence. It is moreover to these 
names that we refer when we speak of any circumstances under the ap- 
pellation of inculpative and exculpative circumstances. These terms sup- 
pose a class of acts of a cert^n description to stand invested with a name 
importing It to be an offence: those which are styled inculpative serve to 
bring certain species of acts under the genus characterized by that name: 
those which are styled exculpative serve to exclude others out of it. Were 
it not for this resource we should have no means of speaking of any act by 
name in the character of an offence. All that we could say upon the subject 
would be confined to the law by which the offence was made; instead of 
speaking of clauses inculpative and exculpative and re-inculpative clauses 
we could only speak of clauses limitative, exceptive and re-extensive. 

Thus much concerning the completeness or integrality of a law of the 
narrowest pattern, as well in point of expression as in point of develop- 
ment, connection and design. As to the completeness of the laws framed 
according to the other patterns, it is a matter soon determined. Com- 
pletely expressed a law made upon either of these patterns cannot but be 
if the code of which they severally make a part is given for a complete 
one, wherever it professes to exhibit any law according to these respec- 
tive patterns. Completely developed it will be if there be such and so 
many words employed as are sufficient to make them readily intelligible. 
To be complete in point of connection they must be if they refer to the 
several parts of the subsidiary laws whose existence they announce. 

But though in a code which by being given as complete is therefore in 
a certain sense complete, they must be completely expressed, as many as 
are expressed in it at all, yet it follows not that they are all or any of them 
completely developed. 

The laws relative to property may be considered in various points of 
view. To apprehend the nature of them, the relation they bear to the 
rest of the system, and how they are reducible to the nature of a mandate 
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or its opposite, we must call back to mind what was said of the offences rel- 
ative to property in the preceding chapter. Let us begm with that sort of 
property which is the most simple: the principles observed in the explana- 
tion of this case will serve with little variation for the explanation of the 
cases where it is the most complex. The most simple case is where the 
proprietary subject as we may call it is corporeal, determinate and single. 
This case I will now endeavor to explain. 

To understand the nature of the laws of property it will be requisite to 
recur to the enumeration we had occasion to make in the last chapter of 
the possible offences relative to property. It will also be necessary to 
recollect that an offence and the law whereby that offence is created are a 
sort of correlatives j so that for every offence there is a law: viz: a law 
of the mandative or imperative kind, and for every law of the imperative 
kind there is an offence: and that accordingly the offence being given the 
law is given also, or the law being given, the offence. Now in the list of 
the offences against property the radical one seems to be that which we 
have styled mongftd occupation of property; it is to that offence that the 
law, by which the most simple and elementai-y species of proprietaiy right 
is created, corresponds. This is the leading offence by reference to which 
the nature of those other offences may most commodiously be explained. 
But without the idea of some particular source of corporeal object before 
our eyes it will be difficult to reason clearly. Let the proprietary subject 
then be a certan piece of land, a field, the offence which consists in the 
wrongful occupation of this property will be any act in virtue of which 
the agent may be said to meddle with this field. But the name of the 
offence reflects the act which is the object of the law: now the offence is 
that of meddling with the field. But that object when represented by the 
name of the offence is represented just as natural objects are represented 
in certain mirrors, in an inverted position. The offence then being the act 
of meddling with the field, the act which is the object of the law, the act 
commanded is the negative act of not meddling with the field. Annexing 
then the expression of will to the act thus expressed, we have the whole 
substance of the law; which amounts to this, “Let no one, Rusticus ex- 
cepted,” (so we win call the proprietor) “and those whom he allows med- 
dle with such or such a field.” Here then we have an example of one form 

Such extraordinary cases excepted in which the law may think fit to allow one 
man to trespass upon the property of another and which though alluded to for the 
sake of exactness, may then be laid out of the question. 
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in which the substance of a law of property creating property may be 
expressed. 

But in this law we see there is an exceptive clause. Now every law in 
which there is an exceptive clause may be resolved into two provisions. 
These provisions where the law is, as it is here, of the negative or prohibi- 
tive kind are i. a primordial mandate of the prohibitive kind, the more 
extensive of the two; 2. a superventitious mandate of the permissive kind 
which is the least extensive of the two, being revocative but revocative pro 
tmto only and not pro toto of the former. No man shall meddle with the 
field (describing it) Praxiteles and such other persons as he allows 
may meddle with the field. 

Viewing the matter in this light it is not to be wondered if a man 
should be alarmed at first at the multitude of the laws to which the head 
of property may give occasion. To that multitude it must be acknowl- 
edged there are no bounds. In the first place we have a different law for 
every distinct proprietary subject: and matter is infinitely divisible. In 
the next place we have a new law every time the subject changes hands, 
and that may happen fifty times a day. But we are as yet got but a very 
little way in the examination of the circumstances which may give occa- 
sion to different laws relative to the same individual subject. In the exam- 
ple above exhibited it is taken for granted that the subject belongs solely 
to one person, that it is his not only for a certainty but at present, and not 
only for the present but for ever, that when he chooses to make use of it, 
he may make what use of it he pleases, and that he may make use of one 
part of it as well as of another, and that to warrant him in making use of 
it he has no need to wait for any particular event or for the consent of 
any other person. But a piece of land may belong, part of it to Pusticus, 
part of it to another person or any other number of persons: it may be his 
not till a year hence or any number of years hence: nor then unless such 
a person have died first, or unless such a person have died without 
issue, or have married, and so on through any number of imaginable 
contingencies: it may be his for a year only or two years, or any other 
determinate number of years and not for ever: or, whether certain or 
contingent, perpetual (if nothing prevent) or temporary, it may be 
liable to pass from him upon the happening of any event in his power 
or out of his power, such as the death of another person, or his own 
marriage, or the failure to pay money on account of rent or taxes, or 
in short any other account that can be imagined: he may have a right 
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only to fold his cattle upon it or only such and such particular cattle, or 
only to cut wood from it, or only to dig ore out of it, or only to build 
upon it or only to pass over it: he alone may have a right to dig ore out of 
the bowels of it, while another man alone has the right of cultivating the 
surface of it: or the case may be that neither he nor any body else may 
have the right of making use of it without the consent of one or two or 
any other number of persons, as may happen where the land is vested in 
a corporation the members of which possessing the right they have in it in 
trust have no right of making any use of it individually. In many of these 
cases for every different modification of the right there will require a 
different law j and in all of them there will require either a different law 
or a different clause to be added to the unconditional standard law. I have 
taken the example from the immovable class of subjects: because those arc 
the subjects which afford room for the greatest variety of modifications on 
the part of the proprietary right: but there are some movable subjects 
likewise which perhaps give room for all these modifications: and there 
are none but what give room to some of them. 

The laws then to which any one single proprietary subject may give 
occasion being infinite, how is it possible, it may be asked, to comprise the 
collection of the whole body of the laws relative to property within the 
limited compass of a code? Certainly to draw them out at length and 
conceived in the imperative form is not possible. But the modes of ex- 
pressing imperation as there hath already been occasion to observe arc in- 
definitely numerous.^^ Of these many are indirect and have nothing of 
imperation upon the face of themj bearing the form not of imperative 
but of common assertive propositions: as if they were the words not of the 
lawgiver but of some one else who was giving an account of what the 
lawgiver had done. Now as in the imperative form the laws relative to 
this head would swell to an infinite degree of expansion: so in the narra- 
tive or assertive form they may be reduced to an almost infinite degree of 
compression. To describe and distinguish the several contrivances by 
which in different cases this concentration may be effected, would require 
a volume.^® All that can be done here is to give notice to the reader: inas- 

Sufroy Ch. 1 5 (Signs) and Ch. i z (Aspect) , 

In general it mxy be observed that where the texture of a law is dilated, or a 
number of laws are compacted into one, it will generally happen that the greatest 
part of the matter will be translated out of the imperative into the assertive foim. In 
the former case expositions are subjoined to the words made use of in the expression of 
the mandate. In the case of consolidation the first process is to reduce the multitude of 
mandatory phrases into one. But it will seldom happen that this general piovision 
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much that being awai^e of the metamorphoses, he may be master of a 
thread which will conduct him at any time from the artifidal and super- 
induced, to the native and primeval form of the several provisions of the 
law. To exhibit in this latter form all these provisions collectively is im- 
possible, but it is no more than what a man must be able to do with regard 
to each of them taken separately, ere he can possess any accurate com- 
prehension either of the nature and operation of such provision taken by 
itself, or of the relation it bears towards the other parts of the system. For 
a law of any kind or any part of the law of any kind to have any effect, a 
man must be punishable in case of his disobepng it: but to have an idea of 
a case in which a man is punishable for any act is to have the idea of an 
offence: and to have the idea of an offence, the signification of the will of 
him who makes it such being added, is to have the idea of a command. 

It hath already been observed on a former occasion that private con- 
veyances in as far as they are legal, that is adopted by the legislator, are 
so many laws or assemblages of laws. This being admitted, a body of the 
laws to be complete must be understood as including inter alia the whole 
body of conveyances: a complete body of the laws taken at any given 
period will therefore include a complete collection of the several con- 
veyances which within the dominion of the state are in force at the instant 
of that period. Not that conveyances are on this account to be reckoned 
laws in any other sense than that in which any other commands issued in 
the exerdse of powers are laws; those not excepted which are issued by 
parents, masters and other domestic power-holders for any the most 
trivial purposes of a private family. For the legislator then to take any 
separate notice of them is impossible. All that he can do, and all that it is 
requisite he should do is to describe in general terms such as he thinks 
proper to adopt, and thereupon explidtly or implidtly such others as he 
thinks proper not to adopt: in other words such as are to be deemed good 

shall be exactly commensurate in point of amplitude to the sum of the several specific 
provisions which it is meant to include and at the same time equal to them in point 
of precision and perspicuity. Two sorts of matter then will one or both of them require 
to be annexed to it: qualificativc matter to reduce it to the proper standard in point of 
amplitude; expositive matter to give it the requisite degree of precision and perspicuity. 
But whether the matter be of the one sort or the other it will in both cases make its 
appearance most naturally and advantageously in the assertive form. Thus it is that in 
consolidation every step after the first is the same as in dilation’ and in both cases the 
great bulk of the discourse is in the assertive form, the part which points to imperation 
being nothing but a sort of pmetum saliem as it were, a mere microscopic object, in 
comparison of the rest. 
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or valid, and such as are to be deemed void. Now those arc good or valid 
which are made in such form as it is thought proper to acknowledge for 
good form by him who has a good title, or to speak strictly a title to con- 
vey, in favor of him who has a good title to take or acquire: those bad or 
void which are made in such form as it is thought proper to hold forbid, 
by one who has no good title, or as the phrase is no title to convey, or in 
favour of one who has no good title or no title to take or recdve. But an 
event which is allowed to give a man a title to one sort of proprietary 
subject may not perhaps be allowed to give him a title to a proprietary 
subject of another sort: and an individual event which gives a man title 
to an individual proprietary subject does not thereby give him a title to 
another individual proprietary subject. Moreover an event which is al- 
lowed to give to a person one sort of proprietary subject, may not be 
allowed to give a title to a proprietary subject of that sort to a man of 
another sort. Also as to events that depend upon the act of man, an 
event which if it resulted from the act of a person of one sort would be 
allowed to give to a person of a given sort a title as to a proprietary sub- 
ject of a given sort, may not be allowed to produce that effect where it 
results from the act of a person of another sort, as in the case of minors, 
prodigals, trust-holders and the like. Hence the whole branch of the law 
relative to conveyances may be comprised in the exposition of a few such 
words as proprietary, proprietary subject, proprietor, title, conveyance, 
and the like; of which exposition every distinguishable clause by being 
applied to any particular conveyance that came into controversy might be 
translated into a command. 

It is thus that by being applied to and combined in a manner with the 
expression of the wills of individual power-holders that branch of the law 
which concerns conveyances is transformable into and carries the effect of 
a command: But there is another branch of the law, still referable to the 
offence of wrongful occupation in which the matter of the command is 
furnished by the legislator solely and immediately without needing to 
be applied to the mandate of any private power-holder. This includes the 
cases where the title of him in whose favour the law is made is consti- 
tuted either by an event which is altogether in his own power or by an 
event of any other kind in which, in as far at least as concerns the effect 
thus given to it, no other person’s will has any participation: as is the case 
for instance with the title derived from occupancy, improvement, nat- 
ural increment and succession ab mtesmdo. In this latter sort of case the 
connection between the assertive matter of the law and the idea of a 
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command issuing from the legislator will not be quite so remote as in the 
former. In the one case we may have a complete law, in the other case we 
can not without descending to that degree of minuteness and particularity 
as to take in the mandates of individuals. Thus it is that in one or other of 
these ways a good part of the matter of law is naturally and in a manner 
necessarily thrown into the assertive form constituting a kind of exposi- 
tion of some such word as the word title. 

This word then we see is a word that will be wanted to make part of 
the definition of the offence entitled wrongful occupation of property. 
But this same word or what is equivalent to it will be equally stood in 
need of for completing the several definitions of the several other acts 
which are ranked under the head of offences concerning property. Thus 
wrongful non-investment of property is the forbeai-ing to render a man 
that sort of service which consists in the conveying to him or investing 
him with a title to a certain proprietary subject, he having a title to such 
service: wrongful investment of property, in the doing of any of those 
acts which are deemed by the law to divest a man of such a title, the 
wrongdoer having no title so to do: and so on in a manner that may be 
easily imagined. 

We have shewn how it is that to the single offence of wrongful occu- 
pation, considering the matter in a certain point of view, there may be- 
long an infinite multitude of laws. But such as the offence is such is the 
law: therefore if the offence is ons^ the law considered in a certain point 
of view, must be one also. Considered in this point of view the law when 
expressed in the imperative form will run in this wise, “Let no man per- 
form” or “let no man commit wrongful occupation, that is an act of 
wrongful occupation understood, of property.” This law then as we have 
shewn already will in order to be explicit enough stand in need of ample, 
and those very ample, expositions: out of which expositions and the sev- 
eral distinguishable clauses in them may be constructed, by a proper 
method of translation, as many laws as there may be occasion for to match 
with the several individual offences that may come under this title. 

In the formulary just exhibited the law may be considered as being 
couched in the conditional formj the epithet wrongful prefixed to the 
term occupation being expressive of a specificant circumstance: viz: the 
wrongfulness of the act of occupation. But a law in the conditional form 
may always be converted into an unconditional provision with exceptive 
clauses and with exceptions taken out of it.*^® This accordingly is the case 

y. supa, Ch. 12 (Aspect). 
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with the law in question. Omitting in the first instance the conditionalizmg 
or limitative epithet wrongful the law in the unconditional form will 
stand thus, “Let no man perform any act of occupation” : or to express the 
same meaning with less stiffness; “Let no man occupy any proprietaiy 
subject.” After that come the several exceptions, which may be all in- 
cluded under some such single formulary as this, except he have a title 
so to do; and then in order to accommodate the general proposition to the 
particular case of each proprietary right-holder, will come the exposition 
of the word title and of the other leading terms, such as proprietary sub- 
ject, proprietary right, proprietary right-holder, proprietary right-giver, 
proprietary right-taker, form of conveyance, and so forth, as above. 

Of the several forms above-mentioned perhaps this latter is the clear- 
est, and that which places the station which the fundamental law of prop- 
erty occupies in the most satisfactory point of view. Upon this plan the 
leading provision is one simple mandate; a mandate which is the primor- 
dial work of the law itself without needing the co-operation of individ- 
uals, which contains what there is universal in the law of property and 
what must necessarily be applicable to every corf us juris whatsoever. 

Thus much in the way of description; a word or two here may not be 
amiss in the way of caution. It is not enough that the law be really com- 
plete: to have the effect of a complete law it should be made to appear 
such in the eyes of those who are concerned in it: to the citizen who is to 
take it, that is to take the whole of it together, for the measure of his con- 
duct; to the Judge who is to take it for the measure of his decision: and 
to the legislator, who in order to know whether anything that is requisite 
remains to be done should be able to see at a moment’s glance what it is he 
hath done. It ought accordingly to be consigned to paper, and that in such 
a form that anyone who opens a volume of the code may lay his finger 
upon it and say this is one law: and that is another: here the first of these 
begins, and there ends; here are all the parts, and these together are what 
make the whole of it. 

This being the description of a complete law, where then it may natu- 
rally be asked is there a specimen of such a law to be met with ? I answer — 
nowhere. Before any such spedmen can be found, a perfect plan of legis- 
lation must first have been produced: perfect in point of method at least, 
whatever it be in point of matter. If in this view we cast an eye over the 
current systems of legislation, and observe the laws that are contained in 
them, we shall find them marked, all of them, more or less with the fol- 
lowing deficiendes: i. The inculpative circumstances being in many in- 
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stances lumped together in one word along with the description of the 
physical act, have in those instances perhaps never, and in others but sel- 
dom, been perfectly developed; this is the case for instance with such 
words as theft, murder, robbery, fraud, extortion, peculation: words of 
which no tolerable definition seems ever yet to have been given. 

2. Of the circumstances to which the effect of exculpative circumstances 
ought to have been given, a great part have remained unheeded. 

3. Of the punishment instead of its being chosen and fixed by the legis- 
lator according to the nature of the offence, it is often happened that no 
mention has been made: so that the law would have remained impotent 
had not the judge assumed the place of the legislator. 

4. To many circumstances the legislator has given or suffered the Judge 
to give the effect of exemptive or disexemptive or convictive or redinte- 
grative circumstances without placing them formally to that account, and 
frequently as it would seem without so much as perceiving them to be 
attended with that effect: such are those for example which are established 
by the rules concerning the Inadmissibility of evidence, and those which 
vacate the whole process upon the nonobservance of any one of a multi- 
tude of forms oftentimes arbitrary and unessential: and those which estab- 
lish nonappearance as a sufficient ground of conviction without further 
proof. 

5. For want of observing the many differences which the intervention 
of $0 many different drcumstances may make in the mischief of the of- 
fence, or by other means in the demand for punishment, he has invested 
few or none with the character of aggravative or extenuative circum- 
stances: so that either no temperament at all has been applied, or none but 
what has depended upon the casual observation and fluctuating discretion 
of the Judge. 



Chapter 17: NO CUSTOMARY LAW 
COMPLETE 


I F it be thus with the statute law, how is it, let any one imagine with 
the customary? A customary law is not expressed in words, now in 
what words should it present itself? it has no parts: how should it ex- 
hibit any? It is one single indivisible act, capable of all manner of con- 
structions. Under the customary law there can scarcely be said to be a 
right or a wrong in any case. How should there? right is the conformity 
to a rule, wrong the deviation from it: but here there is no rule estab- 
lished, no measure to discern by, no standard to appeal to : aU is uncer- 
tainty, darkness, and confusion. 

It is evident enough that the sign, the act of punishment, which is all 
there is properly speaking of a customary law, can express nothing of 
itself to any who have not some other means of informing themselves of 
the occasion on which it was given: that the act of hanging for example, 
is no definition of the act of stealing, and that a blow which is given to a 
dog (for here dogs and men are put upon the same footing) is no lesson 
to the dog who is in the next yard, or to the whelp that will have been be- 
gotten by one of them a year hence. If then it can serve as a rule to any 
distance or for any length of time, some account of the case must be taken 
and handed down by somebody: which somebody stands then in the place 
of a legislator. But of the boundless groupe of circumstances with which 
the act punished must necessarily have been attended, how many and 
which of them were considered as material? what were received as ex- 
culpative? what were not suffered to operate in the way of exculpation? 
to what circumstances was it owing that the punishment was so great? to 
what others that it was no greater? These and a multitude of other cir- 
cumstances which it Would be needless to repeat must all be taken into the 
account in the description of the case. But let the case be delineated ever 
''<> exactly, it is still but that individual case that is delineated: to make a 
'ule that can serve for cases yet to come, a new process must be carried 
. the historian must give place to the metaphysician: and a general rule 
•nust be created by abstraction out of this particular proceeding. And by 
then shall the abstraction be performed? by every man for himself, 
by some one for all the rest? In the latter case that one man, be he who- 
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ever he will, if his rule comes to be adopted and adhered to, that one man 
becomes in effect the legislator. 

Under these cu‘'cumstances the state of the branch of law in question 
where custom thus bears sway is apt to stand upon some such footing as 
the following.^ The Judges who perhaps at first did take and are still 
supposed to take an account of every case that came before them never 
trouble their heads about the matter: the business is left to certain officers 
who are under them. These officers give what is called the history of the 
case, which history is termed by some such name as a record. This record 
being copied from precedents of the darkest antiquity instead of being a 
complete history of the case of which it purports to be the record, is in 
fact a partial and imperfect history of a different case that was deter- 
mined upon some hundreds of years before: applied to the case in ques- 
tion it is in consequence, partly imperfect, partly false, partly irrelevant, 
and partly unintelligible: and is in many instances much the same sort of 
history of that case as a chapter of Bede or Orosius would be of the present 

^ The picture here given of it is local, because it could not well be otherwise. The 
statute law of a country is upon paper, and may be seen all the world over: the state 
of the customary law is comparatively a secret, depending in a great degree upon habits 
which are not perceptible out of the paiticular civilis in which the practice of it Is 
carried on. It was necessary therefore to take up with a single model and to copy from 
the only system of j urisprudence to the interioi history of which I had any opportu- 
nity of access. If in the slight sketch here given any of the lines should seem peculiai 
to the paiticular original from whence they were copied, the bulk of them will how- 
ever be found 1 believe to be applicable to all nations, being imprinted on the very 
essence of this species of law. 

Having fixed the idea of a law, shewn what might be its parts, and when it might be 
looked upon as entire, I peiceived what anybody may perceive, that, in the case where 
the law is of the permanent kind, it was applicable only to a statute law* and that as to 
a customaiy law there was no such thing existing. It became necessary therefore to 
shew how this happened to be the case, and since there were here no laws, (no Uges) 
of what soit of materials It is that the aggregate body styled the customary law consid- 
ered as a body of permanent legulations, is made up. 

I’he picture I am about to give will 1 trust be found a faithful one. Paint objects in 
their natural colours, it must appear that a quarry is not a palace, that a lay-stall is not 
a garden ; that a wen 01 a scab is not a beauty, A pleasing one indeed it is not but who 
is it that is in fault? I paint things as I find them: if bad, it is in order that they may be 
made better. Meantime let not my design be mistaken* nor let a picture of the law be 
misconstrued into a satiie against individuals. My business is not with individuals but 
with nations: not with the year, but with the age. The dark spots which I am about 
to exhibit aie accordingly inveterate evils, not recent grievances: nor do I believe that 
the peiiod will be found, at which the constitutional diseases of the law itself have met 
with so powerful a cathartive as they do now in the talents and viitues of its professors. 
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war [with America] These documents such as they are are written in a 
form the most inconvenient for reading or consulting, of any that could 
have been devised: and being by many a waggon load too bulky for pub- 
lication they are kept locked up in places where not one in ten thousand 
of those whose conduct is to be guided by them and whose fate depends 
on them can know how to find them: much less to malce anything of them 
when found. The trouble of finding them out is so great and the informa- 
tion to be got from them so scanty and indecisive that it is not above one 
time in a hundred that even the Judge who professes to take the decision 
given in the cases of which they purport to be the histories for the measure 
of his own, can endure to look at them, Whether they have weight in any 
case or whether they have none, depends therefore upon accident: if a fit 
of curiosity happens to take the Judge, such an one as shall not take him 
thrice perhaps in a twelvemonth, they are handed down: if not they are 
let alone: one out of a thousand becomes a law: the nine hundred and 
ninety nine others remain waste paper. 

These documents being become to such a degree useless, another set 
of documents come gradually into use under the appellation of Reports. 
In these reports taking them all together, about one third or one tenth 
or one twentieth or one hundredth part of the cases are made public which 
if they were equally known would be equally entitled to make law, Here 
you have a little of the history of one court; there of another: sometimes 
the history of a court goes on pretty well for several years together: then 
comes a blank for twenty or thirty years during which all is darkness.^ 
Sometimes you have the history of the middle of a cause; sometimes of 
the beginning; sometimes of the conclusion. Sometimes you have the 
argument without the decision; sometimes the derision without the argu- 

® More particularly in action of ejeepmmi., by which the title to landed property 
is tried, and which are the causes of the greatest importance of any in the civil line. 

“ Of cases determined in the court of chancery there have been none reported from the 
year 1755 to the present year lySziof cases in the Exchequer none from the year 1741, 
a very few excepted relative to a very narrow branch of practice: and those not pub- 
lished till the last year but one, 1780. The hrst mentioned court is that which 
exercises a greater share than all the other tribunals in the nation put together in the 
disposal of the property of that nation. In matters which are there cognizable the 
statute law has scarcely anything to do; everything turns upon customary law, which 
in that court has assumed the particular name of Respecting these matters the 

public has been six and twenty years, respecting matters cognizable in the other, it has 
been forty years, without a guide. 
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mentj sometimes the inferior decision of the inferior court without the 
superior which reverses it. 

These reports are published by anybody that pleases, and by as many 
people as please 5 and where nobody publishes, nobody cares. If a lawyer 
who can get no practice happens to think of this method of making money: 
if the executor of a lawyer happens to find a manuscript among his papers 5 
if either of these or any other such accident happens to throw a copy into 
the hands of a bookseller; the bookseller without being aware of it and 
without caring about it, becomes a legislator. 

Sometimes by commission from that high authority, a Judge who had 
been dead and forgotten for half a century or for half a dozen centuries, 
starts up on a sudden out of his tomb, and takes his seat on the throne of 
legislation, overturning the establishments of the intervening periods, 
like Justinian brought to life again at Amalfi. 

If the series of the cases that are published is broken and interrupted, 
the deficiency is made up by the multitude of reports there are of the same 
case: all perhaps contradicting one another and contradicting what little 
there is of truth in the records 

[Break in MS here.] 

particular assignable decisions; if they deviate but a hair’s breadth from 
that standard, they become laws sito jure and the author if they are 
adopted and acceded to becomes 'pro tanto as much a legislator as the sov- 
ereign. Accordingly the writer, while living, has no such independent au- 
thority; he has none even so long as his book can be deemed a modern 
one. But in proportion as he is more ancient, that is in proportion as the 
age he writes in is more barbarous, he stands a better chance of setting the 
law: insomuch that at a certain period his authority shall often prevail 

*Lord Chancellor Freeman's reports were first published in 1742: there are cases 
in them as old as the year 1670. Ld. Chanc. Williams's (the most generally esteemed 
perhaps of any) were first published in 1740: there are cases in them o£ the year 1695, 
Judge Coke's (held also in the highest estimation) in the year 1657: there are deci- 
sions in them of the year 1582. Serjeant Maynard's Yearbook was first published in 
1679: there are cases in it prior to the year 1306. In the first-mentioned of these books 
the cases were brought to life many of them 72 years after they were agitated: in the 
second, 45: in the 3d, 75: in the last, upwards of 370. 

In the customary law, a great perhaps the greatest part of tlie business Is done in the 
way of ex^posf-faeto law. The decisions, being formed on grounds that were inaccessible 
to the party previous to the act for which he was made to suffer, carry with them a 
great part of the mischief of the prioilegia against which Cicero inveighs with so much 
j ustice. 
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not only without the authority of preceding cases to ground it upon, but 
even against the authority of such preceding cases. The treatise is con- 
fused and barbarous: yet less so than the casej so much less, that out of 
pure weariness and despair the authority of the treatise is preferred to 
that to which alone it stands indebted for all the weight that could origi- 
nally have belonged to it. First in point of original authority comes the 
record: then comes the report; last of all comes the treatise; the shadow 
of the shadow of a shade: and it is this shadow that is worshipped as the 
substance. 

To supply the deficiencies in the reports men of the profession have 
a resource: men out of the profession, the people whose lives and for- 
tunes are at stake upon the decisions which ought to have been or are 
supposed to be exhibited in the reports, have none: no matter : the demand 
for the lawyer rises in proportion to the ignorance and helplessness of the 
client. While decisions are yet young, before any reports of them can have 
been published and least some should be published, such lawyers as hap- 
pen to be present will naturally be taking notes for their own use. These 
notes are circulated from hand to hand: and happy is he who has his book- 
case full of them. But no one mair can be in half a dozen courts at once: 
nor in any one court before he is born. Every lawyer therefore if he would 
make a collection of these recondite treasures, must be beholden to his 
brethren. By this means two monopolies establish themselves, one within 
anothpr : a monopoly by the profession against the rest of the people: and 
a monopoly of the illustrious in the profession itself against the obscure: 
a monopoly of the seniors ag^nst the juniors; a monopoly by men of ex- 
tensive connections against men of small connections. 

It has already been intimated that the description of the formularies 
made use of in judging, prosecuting and defending, enters in a certain 
manner into the description of every law whatsoever: the invalidity of 
a formulary exhibited on the part of an accuser or of an order in preju- 
dice of the defendant having the effect of an exemptive circumstance; the 
invalidity of a formulary exhibited on the part of the defendant, or of an 
order in his favour, that of a condemnative or dis-cxemptive circumstance. 
In a similar manner does the desaiption of the formularies made use of 
in covenanting or conveying enter into the description of those particular 
laws which by lending their sanction to such conti'acts or dispositions con- 
vert the several violations of which they are susceptible into so many spe- 
cies of delinquency: the invalidity then of a covenant has the effect of an 
exculpative or exemptive circumstance to the law which makes the non- 
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performance of the service stipulated for by that covenant an offence: the 
invalidity of an acquittance from such contract, that of a re-inculpative 
or of a convictive circumstance. In like manner the invalidity of an investi- 
tive conveyance has the effect of an exculpative or exemptive circumstance 
with regard to the law which makes the invasion of the property or in- 
terests disposed of an offence. 

Accordingly so long as the validity of these formularies rests upon the 
customary law, and until of sufEcient stock of this has been framed and 
authenticated by the proper legislator, a collection of such of them as have 
been drawn into question and confirmed, or passed unquestioned through 
the sautiny of lawyers of eminence interested in their downfall, proves 
another branch of the customary law. The possession of such a collection 
becomes an object of value: and the access to it like the use of any other 
object of exclusive property, may form an object of sale. Hence arise a 
multitude of little subordinate monopolies, carved out of the great mo- 
nopoly possessed by the profession at large: the proprietors of each branch 
having a valuable property in the ignorance of the rest of the profession, 
as the rest of the profession have in the ignorance of the people. 

A report in order to furnish the matter that laws are to be made of, 
must at least be permitted to be called in debate. But it is not every printed 
report that is always permitted to be cited: and there is no list of such as 
are not. The Judge A will heai* the reporter A: he will not hear the re- 
porter B: the Judge B will hear the reporter B: he will not hear the re- 
porter A: the Judge A wll sometimes hear the reporter A, and sometimes 
not. Reports become distinguished into citeable and unciteable: and the 
citeable into good and bad. Those which are citeable to one judge, are not 
so to another j nor to the same judge at a different time: those which are 
good to one judge are bad to another. Every judge has his own sage: and 
each man’s sage may be set sometimes one way and sometimes another. 
It is evident that inedited reports must be in a case nearly similar. 

In both cases, some arc avowed by their authors, some anonymous. 
Some are the better for having a name: others are the worse: to some the 
names of the authors add authority: from some they take it away. And 
the same reporter who mostly reports well, will sometimes report ill: 
and the same who mostly reports ill will sometimes report well. 

Given the documents from whence the law that is to govern in a given 
case is to be abstracted, it is required to find that law. A question arises 
concerning the title to an article of property. A deed copied from one 
drawn by a conveyancer of great name and since copied from by a thou- 
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saiid others, but now impeached for the first time, a decision badly re- 
ported upon the face of it but taken from a printed book of high author- 
ity, a decision well reported upon the face of it but taken from a printed 
book of low authority, a decision indifferently reported and taken from 
a book without a name, a corresponding string of unprinled cases, an an- 
cient treatise, and the decisions which it gives and which when examined 
make against it, these together with the dictates of utility in the abstract, 
are all candidates at the same time for the prerogative of legislation: — 
which of all these outstanding authorities ought to carry it? ** When the 
circle has been squared, this problem will be solved.® 

But the rule extracted no matter how, from these particular data^ and 
which if there were a law in the case, would be the law, is after all absurd 
and mischievous; perhaps it was so from the very first, that is the decisions 
on which it is grounded were so at the first moment of their being made. 
But at any mte it would be so if applied now to the matter at present in 

° Tilers are various other species of authorities, which it would be to no purpose to 
insist upon: for example 

1. Maxims: which are unconnected scraps of general treatises. 

2. Opinions of counsel: which are treatises on the particular cases laid before them. 

3. Pleadings; (that is formulary procedure) which carry with them their opinion 
concerning llic validity of those pleadings, (In the language of the English law the 
word froc 6 d,u)r& is not often heard of: questions whicli arise in the courts relative to 
laws of this stamp are termed qmsilons of practice: and the cases which give rise to 
such questions, cas^s of fracUce), There are also various circumstances which may give 
different degrees of weight to authorities of the same species. 

1, The reputation of the counsel who advised 5 or of the Judge who decided. 

2, The rank and fullness of the court: was it before the master of the rolls, or be- 
fore the Chancellor: at a Judge’s chambers at nisi prlus, in BanCj or at the House of 
Lords? 

3, The solemnity of argumentation — ^how many times argued? by how many coun- 
sel on a side? 

4, The solemnity of decision — did the chief Justice deliver the opinion of the 
court: or did the Judges give their opinion seriaiimP 

5, The number of stages in the cause — was it a decision acquiesced in, or a decision 
confirmed upon an appeal? 

These aie but a part of the topics which may occasionally be thrown into the scale, 
all adding to the perplexity of the inquiry, and to the uncertainty of the result. 

® Mathematicians, when a question presents itself they are not acquainted with, call 
it x: if there comes another, they call it y : and so they go on Investigating the nature of 
it by means of its relation to other quantities which they are acquainted with. It re- 
mains in this state of obscurity for a certain time, but at last out it comes in the in- 
telligible and familiar shape of one, two, three, four, and so forth. Thus it is in mathe- 
matics: but in jurisprudence under the customary law, the object is as much unknown 
at the end as at the first: it is x, y for ever more. 
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dispute. To decide then according to thh rule would be mischievous in 
one way: but to depart from rule which is to be deemed to have been 
established would be mischievous in another way: It is only in as far as 
subsequent decisions are rendered conformable to the rules that are fairly 
to be drawn from prior decisions that such prior decisions can answer^ in 
any even the most imperfect degree, the purpose of a law. Whenever the 
chain of conformity, such as it is, is broken, the anomalous decision what- 
ever it is, does all the mischief that can be done by an 'post facto law. If 
the question be of a penal nature in the one way it absolves without reason, 
or the other way it punishes without warning; in a matter of purely dyil 
competition, it subjects the unsuccessful party to a privation or to a bur- 
then which as far as things go have the effect of a punishment without 
cause. This it does by its own single eificacy : add to which that in the way 
of example it gives a shock which from hand to hand is felt by the whole 
future of customary law. Nor is the mischief cured till a strong body of 
connected decisions either in confirmation of the first anomalous one or in 
opposition to it have repaired the broken thread of analogy and brought 
back the current of reputation to its old channel, I speak in metaphors: 
since in metaphors only on a subject like the present can one speak. This 
being the case, whenever any past decision, in itself apparently absurd, 
is brought in the character of a law to govern the proposed decision in the 
case in litigation, there are two maxims that point different ways and press 
for opposite determinations. As this dilemma is occurring at every turn, 
lawyers are of course continually called upon to embrace the one side of 
it or the other. Accordingly then as the inconveniences on the one side 
or those on the other have been accustomed to press upon their imagina- 
tions with the greatest force they insensibly contract a general propentity 
to lean on the one side or on the other. They form themselves like the 
Proculians and the Sabinians of old, though on a ground of much greater 
extent and importance into different parties: Stare decisis is the maxim 
of the one j sains respublicae or something like it, the motto of the other: 
both perhaps partisans of utility, though of utility viewed through a dif- 
ferent medium: the one of the general utility which results from the ad- 
herence to established precedents: the other, of the particular utility which 
results from the bringing back the current of decision at any rate into the 
channel of original utility from which the force of precedent they suppose 
had drawn it aside: the one enamoured of uniformity, the mother of se- 
curity and peace: the other, of natural Justice or Equity or Right Reason 
or by whatever other name the phantom has but his own. 

From a set of data like these a law is to be extracted by every man who 
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can fancy that he is able: by each man, perhaps a different law: and these 
momies which meeting together, constitute that inimitable and unim- 
provable production of enlightened reason, that fruit of concord and 
pledge of liberty in every country in which it is found, the common or 
customary law. 

Caligula published his laws in small characters: but still he published 
them: he hung them up high, but still he hung them up. English judges 
neither hang up their laws, nor publish them. They go further 3 they will 
not suffer it to be done by others: and if there be any dependence to be 
placed in any rule of common law, whosoever takes upon him to do it, 
well or ill, he may be punished. The rule is indeed falling into desuetude; 
but it has lately been recognized 5 it has never been disclaimed 5 and it may 
be enforced at any time. Whosoever takes upon him to do any such serv- 
ice to his country does it, like the Grecian kwgiver, with a halter about 
his neck. 

It appears then, that the customary law is a fiction from beginning to 
end: and it is in the way of fiction if at all that we must speak of it. 

The customary law, you say, punishes theft with hanging; be it so. But 
by what law is this done.? who made it? when was it made? where is it 
to be found? what are the parts that it contains? by what words is it ex- 
pressed? Theft, you say, is taking under certain circumstances: but taking 
by whom? taking of what? under what drcumstances? taking by a person 
of such a sort, taking of a thing of such a sort, taking under such and such 
circumstances. But how know you this? — ^because so it has been adjudged. 
What then? Not if it be a taking by any other person, nor if of any other 
thing, nor if under any other circumstances? 0 yes, in many other cases: 
if by whom then? and if of what? and if under what circumstances? if by 
a person of such another sort, if of a thing of such another sort, if under 
such and such circumstances? But how do you know this is the case? be- 
cause I think it ought to be so, because I believe it would be so : because 
such and such persons believe it ought to be so or would be so. But how 
came you to think so? and how came they to think so? and what if I think 
differently and as many people with me, quorum ego fudiAwn (as saith 
the courtly Cicero, to his friend) longae antifone tuoy happen to, tell 
me, I say, where is your law then? 

Try to produce any such rule: if it appears in any shape it must clothe 
itself in the similitude of some particular provision of the nature of stat- 
ute law; it must purport to be, it must pretend to be a provision of statute 

^ Tusculp Disput. in principio, 
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law, although it be no such thing. To enable ourselves to conceive and 
express the influence which a rule of this sort may have over the whole 
system of law and at the same time to distinguish it from the real entity 
whose semblance it usurps, it may be called after the name of that which 
it would be if it were anything, with the particle quasi prefixed to itj ac- 
cording to the usage of the Roman Law.® Upon this plan a rule of cus- 
tomary law describing for example, what is to be looked upon as theft, 
may be styled a quasi-law against theft: which quasi-law will accordingly 
have its quasi-imperative, quasi-limitative, quasi-exceptive provisions, and 
so on. 

But for peace sake let your notion be the right one: no matter why nor 
wherefore. I am content to abide by it, and to acknowledge that all others 
ought and are bound to do so, too. Be pleased then to give it words for us 
to know it by.— And are these then the words? is this paper the standard 
we are to measure an act by in order to see whether it be an act of theft 
or no? — Then is this a law, and you the legislator. 

In short, if there be still a man who will stand up for the existence and 
certainty of a rule of customary law, give him everything he asks, he must 
still have recourse to fiction to produce any such rule. 

This is not the place to enter into a complete detail of the imperfections 
of the customary law: for such a description the proper place seems to be 
the title of Digestion: since in proportion to the imperfections of such part 
of the law as is in this form will be the benefits of the salutary operation 
which consists in reducing it to the form of statutory law. The imper- 
fections which are here brought to view are no others than what tran- 
spired, as it were of themselves, in the course of the discussion which 
seemed necessary in order to give a view of the characteristic nature of 
this modification of the law. One other capital imperfection may just be 
hinted in a few words. I mean that which consists in the macconmodch 
tiveness of its rule. Every decision that is given is spun out of some vague 
maxim, conceived in general terms without exceptions, and without any 
regard to times and circumstances: a maxim conceived in words which 
whenever put together, were put together, a thousand to one else, by 
persons who have no such case as the particular one in question present 
to their view. It admits of no temperaments, no compromises, no com- 
positions: none' of those qualifications which a legislator would see the 
necessity of applying. Even when it aims at utility, which perhaps is now 
and then, it either falls short of the mark or overshoots it. A sort of testi- 

® Fraffm. on Gov. 
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mony in recognition of this truth is contained in the magnificent and well 
known adage, fat ju^tkla mat coelmn. Though heaven were wrecked, let 
justice be adhered to. Heaven may always be preserved when the law 
that governs is the work of the legislator. Hence the hardness of heart 
which is a sort of endemical disease of lawyers where that part of the law 
which is in the customary form is predominant in the system. Mischief 
being almost their incessant occupation, and the greatest merits they can 
attain being the firmness with which they persevere in the task of doing 
partial evil for the sake of that universal good which consists in a steady 
adherence to established rules, a Judge thus circumstanced is obliged to 
divest himself of that anxious sensibility, which is one of the most useful 
as well as amiable qualities of the legislator. An empire shall run to ruin 
and the lawyer drive on in the same track as if nothing were the matter. 

Familiarized with the prospect of all those miseries which are attendant 
on poverty, disappointment, and disgrace, accustomed even to heap those 
miseries on the heads of those by whom he knows them to be unmerited, 
he eases himself by habit of the concern which the prospect of them would 
produce in an unexperienced mind: the unconcerned spectator of the ago- 
nies just as a man whose trade is in blood becomes insensible to the suffer- 
ings which accompany the stroke of death. It must be no common share of 
humanity that can induce him, nor any common share of wisdom that can 
enable him to keep this rigor within the bounds presented by utility, and 
the necessary regard to uniformity of decisions. By men of ordinary 
mould the dictates of utility in these circumstances may easily be lost sight 
of altogether: and a precedent the most absurd and mischievous con- 
formed to with as much tranquility as an equally apposite precedent of 
a complexion the most reasonable and salutary. 



Chapter i8: SEPARATION OF THE CIVIL 
BRANCH FROM THE PENAL 


W E may now perhaps be able to find an answer to the question 
we set out with ^ concerning the distinction between the penaj 
branch of law and the civil: and we may say at once that in 
every law (at least in every law that is comparatively speaking o£ any 
importance) there is one part which is of a penal, and at the same time 
another part which is of a civil, nature: and that after the few exceptions 
which have already been marked out, there is no such thing as an entire 
law which is penal only and not civil, nor as one which is civil only and not 
penal. The truth of these propositions if it be not clear already, will pres- 
ently be made appear. What the cases are in which a law may possess a 
certain degree of eificacy without having any punishment provided by the 
legislator for its support have been already stated: they are r. where the 
law has for its support the apprehenaon of a punishment issuable from 
both or either of the two auxiliary sanctions: ‘2. wheredt has no punish- 
ment at all to support it, but only reward. In all other cases if it has any 
support, any efficiency at all, it is to punishment provided by the sover- 
dgn that it stands indebted for it: to a subsidiary punitory law or what is 
equivalent, announced by a comminative clause (or what is equivalent) in 
the principal law. Now it manifestly is not upon either of the slender pil- 
lars above-mentioned that the main parts of the fabric of political society 
ai*e supported: for example those laws which provide for the preservation 
and circulation of property. In every one of these therefore, be they what 
they may, there must be a penal part as well as a civil j so that a law of 
property whicji being entire shall have nothing in it of a penal nature is 
a law which dther does not exist or if anywhere it exists is nugatory; nor 
at any rate is it of a piece with the bulk of those which in speaking of the 
laws of property men are wont to bear in mind. 

All this while it can not but have been observed that nothing is more 
commonly to be met with, not only whole chapters but whole volumes and 
those authoritative too, in which from the beginning to the end there is 
not so much as a syllable hinted about punishment, and which notwith- 
standing are full of assorted matter which is called law. This makes a 

^ Sufray p. S3- 
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seeming inconsistency, which it will be well worth our while to endeavour 
to remove: but which could not however have well been removed upon 
any other terms than that of travelling through the long and intricate 
details that have occupied the last chapters. 

The cause of it is neither more nor less than this: the want of coinci- 
dence or conformity between the typographical arrangement and the logi- 
cal: between the order of the ideas about which the several laws in ques- 
tion are conversant, and the order of the signs which are made use of to 


express them. 

To consider the several laws separately without regard to the exigencies 
of the whole, without regard to the form into which it might be necessary 
to cast them, for the sake of the form which is requisite to be given to the 
whole, the natural course to take would seem to be as follows: to take p-a r h 


law by itself beginning suppose with the law against personal injuries, and 
under the head of that law to insert all the words whatsoever and how 


many soever they be which are requisite to give a dear impression of the 
various ideas that enter into the composition of that law. This plan shews 
mighty fair upon the first opening: but before a man had got to the end 
oven of this single title he would find, perhaps to his no small surprise, 
I hat after a due attention paid to the several limitations and exceptions 
which the case requires, he would before he hid got to the end of this 


single title have set down matter enough to fill a volume. When after 


having got thus far he came to consider that the title upon which he had 
bchlowcd a volume was but one out of perhaps some hundreds which re- 


main, how great would be his amazement and despondency? “At this 
r.ilc’’ he would say to himself, “hundreds of such volumes ma y have been 
ti.ivelled tlirough, and yet the work not done.” If however after this it 
Wniild be possible for him to muster up courage enough to go on with the 
III \i nflence, he might be as much surprised perhaps another way; he 
"iiuld find that with the exception of a page or two he would have that 
inie volume to write over again and insert under this second title. This 
, the case it would naturally enough occur to him, that there could 
11" use iti inserting those same words twice, either to himself who was 
'll ite oi to the people who were to read them: but that to both parties 
“ ''"uld on the contrary be equally irksome and inconvenient. He would 
" I'll I uilleet this common matter and set it down in a third title by 
J ^ "liuh third title by the simple expedient of a set of references 
_ ' " 1‘liipieil into and made as it were parcel of each of the two 
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If then with a view to the distinction between the penal and the civil 
branches of these two laws he were to look over them and examine their 
contents, he would find that such clauses as were in the imperative or com- 
minative form took up comparatively but a small space: that at the same 
time these were the clauses which after the separation adhered to the 
two original titles: that these were in each of those titles different: and 
that it was the qualificative and expositive matter, as being common to 
both titles, that took its station under the new one: and in short that in 
the two first titles thus reduced he had laid the foundation of a fend code, 
as in the third he had of what would be called a cml code. 



Chapter 19: DISTINCTION BETWEEN 
CIVIL LAW AND CRIMINAL 


T hus much concerning the meaning of the word fend when ap- 
plied to a branch of law, and put in opposition to the word civiL 
But there is another word, the word crimindy which is also put 
in contradistinction with the word civil and which at the same time is in 
many cases used intercoiivertibly with the word fend. In some cases, that 
is, but perhaps not in all. Therefore although no very explicit line of dis- 
tinction is to be drawn between the civil branch and the penal, may not 
there however be a line somewhat more explicit drawn between the civil 
branch and the crimind? Let us see then what is to be understood by the 
word crimiml as applied to a branch of law. 

The criminal branch of law is that which concerns crimes. What then 
do we mean by crimes? do w^ean offences? but we have s&n that there 
is no law whatsoever which does not terminate in the creation of an of- 
fence, If the word criminal then is to distinguish the branch of law it is 
applied to from any other, it is only some particular class of offences that 
can be meant by the word crimes. I know of but three circumstances that 
seem ever* to have served as marks to distinguish them from other of- 
fences; I. the magnitude of the mischief they occasion or are thought to 
occasion. 2. the quantum of displeasure or disapprobation which is an- 
nexed, or thought to be annexed to them by the community in general. 
3, the punishment annexed to them by the law. An offence is spoken of as 
a crime, sometimes under the notion of its being vety mischievous, some- 
times because it is very odious, sometimes because the punishment for it is 
very heavy. The circumstances are apt not unfrequently to concur in one 
and the same offence: more especially on account of the tendency which 
the one of them has to produce the other. The notion of an act’s being 
mischievous is one cause at least, as it ought to be the only cause, which 
makes it odious: and its being odious is perhaps the most frequent though 
never otherwise than the improper cause of its being made punishable. 

As to the magnitude of the punishment, it is evident that from this cir- 
cumstance no mark of distinction can be taken to separate one division of 
offences from another for the present piirpose. For the business here is to 
contider in the first place what the offences are in themselves, and it is 
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from thence that we are afterwards to detei'mine what treatment ought 
to be given to them. As to the treatment actually given to them, this as 
every one knows is in great measure different in different countries; so 
that it never can come under any one angle description whatsoever. 

The degree of popular odium under which an offence lies is also in a 
high degree variable, to say nothing of the difficulty of measuring and 
collecting it. 

The degree of mischievousness of an offence though liable to some vari- 
ation is however liable to less variation than either of those other circum- 
stances. 

It has been already observed that these circumstances are found fre- 
quently to attach in conjunction upon an offence: as it wei-e to be wished 
they always did. It is not indeed without some force put upon language 
and some appearance at least of impropriety that an offence can be called 
a crime if any one of them be wanting. If it be mischievous without being 
odious, if it be not proportionably odious, you would scruple to call it a 
crime for fear of being understood to represent it in the light of an offence 
which was actually odious; a fact which by the supposition is not true. Are 
you persuaded of its being odious, without looking upon it as mischievous, 
you would not without reluctatice be willing to call it a crime lest you 
should be understood to represent it as being mischievous, and thereby 
join in increasing an odimn which you look upon as unjust. Were the 
case even such that you deemed it mischievous at the same time that you . 
were sensible of its being odious, yet if it were not treated with severity by 
the laws, you would scarce perhaps think yourself warranted in point of 
verbal accuracy in speaking of it as a crime. To call it a crime would seem 
to be a trick of oratory. 

If the word criminal is to be employed, it seems impossible therefore 
so far to mark out the boundaries of the criminal branch of the law as to 
determine with precision what offences it shall not extend to. To find 
some which it may not improperly be determined to extend to seems how- 
ever not to be alike impossible. Such for instance are the offences of 
Robbery, Incendiarism, certain species of Homicide, and calumniatory 
Perjury: these being offences to which it is not likely that on any of 
the three grounds abovementioned any person will be disposed to deny the 
appellation of crimes. Several articles more might perhaps be added to the 
catalogue; it would be impossible however to proceed any great length in 
it without getting into controversy; a controversy which, as there is no 
assignable standard to appeal to would be indeterminable. 
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What makes this the more indisputable is that in drawing the line 
between offences which are crimes and offences which are not, the con- 
sideration of decree entei-s everywhere Into the question: it was for this 
reason that It seemed necessary a little higher up to make use of the word 
very. In point of mischievousness to entitle an offence to the appellation 
of a crime it is not enough that it be mischievous, it must be very mis- 
chievous: in like mannei’ it must be very odious: so also must the punish- 
ment be very severe : at least it is not any very slight punishment that will 
sufEce. This consideration alone is enough to make the application of the 
word crime altogether uncertain. 

It seems therefore that the word criminal will not serve to characterize 
any branch of law as subsisting in contradistinction to that which is called 
the civil. It seems therefore that we must come back to the word penal 
after all. But the word penal as applied to this purpose does not seem to 
have as yet acquired any determinate application, as we have already 
shewn. To settle the matter and save ourselves from the inconvenience 
of running into continual contradictions and obscurity there seems to be 
no remedy but to propose a new and in some measure arbitrary line. To 
the civil branch therefore may be understood to belong exclusively such 
offences as it is not judged necessary to punish with any extraordinary 
degree or species of punishment: to the criminal, such offences as it is 
judged necessary to punish with some extraordinary degree or species of 
punishment. 

Let the immediate standard then be the supposed demand for the 
quantum of the punishment. The punishment considered in respect of its 
quantity may be distinguished into ordinary and extraordinary^ Under 
the name of ordinary punishment may be comprised the least proportion 
of punishment that can in any case be made use of in point of quantity, 
and consequently of the mildest quality: that is pecuniary punishment: 
and that in such proportion as but just to outweigh the profit of the of- 
fence: for less than that, as has been shewn, would only ‘do harm, and 
could not possibly be of any use: which must be substituted in case of the 
offenders not having wherewithal to undergo this sort of punishment, 
some other punishment, such as imprisonment, of the next mildest nature 
that can be devised. By extraordinary punishment may be understood any 
quantity or mode of punishment which it may be proper to substitute in 
certain cases to the ordinary mode and measure of punishment herein- 
before hinted at: ^ viz: As to the grounds upon whidi it may be proper 

^See CK, 14 - (Proportion) ay [Introduction to the PrincifUs of Mofoh and Lag* 
{sUiion \ , 
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to have recourse to extraordinary punishment; i. any extraordinary mis- 
chievousness on the part of the offence, when it is so great as may make it 
necessary and worthwhile to hazard an extraordinary expense in point of 
punishment for the sake of purchasing the better chance of combating it 
with effect: 2. the deficiency of the punishment in point of certainty as 
resulting from the difficulty of detection: which difficulty depends in great 
measure, as is evident, upon the nature of the offejice. 3. the presumption 
which the offence may afford of the offender’s having already been guilty 
of other offences of the like nature. 4. the accidental advantage in point of 
quality of a punishment not strictly meted in point of quantity. 6. the use 
of a punishment of a particular quality in the character of a moral lesson: 
7. an extraordinary want of sensibility on the pari of the offender to the 
force of such standing tutelary motives as are opposed to the offence 
whether on the part of the law itself, or on the part of the other auxiliary 
sanctions.- 

It is to be observed that it is only where the profit of the offence is all 
of it pecuniary that there can be any very entire certainty of outweighing 
it by a given quantity and mode of punishment. When what a man gets 
by his offence is money and nothing else, take from him that money and 
so much more, and you may be certain enough of not leaving him a gainer. 
But when the profit is any part of it not pecuniary, there the case is dif- 
ferent. Take for example the case where the motive or one of the motives 
is ill-will, and the profit of the offence is the gratification of the irascible 
appetite. A man falls upon you and beats you: what pecuniary loss is there 
that you could be sure would give him just so much pain as the satisfaction 
of giving vent to his ill-will promised to afford him pleasure? It is plain 
that between quantities so incommensurate there is no striking a sure 
balance. In such cases therefore it will not be safe to trust to pecuniary 
punishment altogether. Some other punishment therefore must be al- 
lowed of as applicable to such offence: which other punishment, according 
to the line of ^vision here assigned to the two branches will exclude the 
offence from the civil branch by aggregating it to the penal. And this is 
one among other reasons why the slightest offence against a man’s person 
though frequently of less mischief than even a very trivial offence against 

^ See Ch. II (Dispositions) 31, 32, 33 [Intf oduction to ih& PrincifUs], It will be 
observed that with a view to the aggregating an offence to this or that branch of law 
this last circumstance can opeiate no otherwise than as far as the nature of the offender’s 
disposition may be indicated by circumstances comprizable in the description of the 
sfeaes of offence. Ciicumstances that happen by accident to accompany the offence in 
this or that accidental instance cannot for this purpose be taken into consideration* 
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property can scarcely be referred to any other than the penal branch of 
law. 

Thus far then we are arrived, that any offence may be deemed a civil 
offence, to which there seems to be no need of annexing any extraordinary 
species or degree of punishment. So much then as concerns an offence of 
this description belongs to the civil branch of the law, and not to the penal. 
On the other hand every offence to which it seems to be necessai-y to an- 
nex any extraordinary species or degree of punishment may be termed 
(it would be too much to say a crime, but however for want of any less 
inapplicable expression) a crimmal offence or misdemeanor. Is it then 
true accordingly that whatever part of the law goes to make up the de- 
scription of a criminal offence, belongs to the penal or criminal branch of 
law.'’ Here, we see, the correspondency must fail. In many articles it is 
a part only of what belongs to the description of a criminal offence that can 
be included with any degree of propriety or convenience within this latter 
branch. For wherever the directory part of any law of which the commin- 
atory part threatens an extraordinary degree of puirishment runs out 
into details, those forming long and separate titles, those titles carrying 
nothing that belongs to punishment upon the face of them it must be ag- 
gregated to the civil branch of law. The necessity of this will appear the 
more manifest in the instances where we see an offence which by the 
change or edition of a single circumstance may be attended with such 
diversity of effects, as in the one case shall rank it under the head of civil, 
in the other under the head of criminal offences. 

The circumstance I am speaking of is of one sort, a circumstance re- 
specting the state of the offender’s mind with reference to the obnoxious 
event, a circumstance relative to intentionality and consciousness: the cir- 
cumstance that takes place where the offender is conscious of his being act- 
ing against the law, and intends accordingly to avoid if possible the being 
amenable to law for what he has done. It is this consciousness and the in- 
tention which is in a manner inseparable from it, that added together make 
up the idea which seems hitherto to have been but vaguely expressed 
under some such terms as dolus, prava intentio, malus animus, malitia, 
and the like. 

That this circumstance is intimately connected with the mischief of the 
act will be readily apprehended by anyone who recollects what is said on 
that subject in a preceding chapter.® 

There are two ways then in which this circumstance may enhance the 

®Ch. 12 (Consequences) §2 [Introduetim to the Prineifile/], 
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demand for punishment. One is by enhancing the mischief of the act: the 
other is by diminishing the certainty of the punishment. When a man is 
conscious beyond a doubt that the act he is about to commit is within the 
prohibition of the law, that accordingly it is of the number of those acts 
which are marked out for punishment, his ingenuity will of course be set 
to work to escape detection. The punishment will therefore be attended 
with every degree of uncertainty which he can give it: for which uncer- 
tainty it is necessary, as has been already intimated, to make up in magni- 
tude. 

This uncertainty is an additional circumstance which contributes afresh 
to increase the mischief, to wit the secondary mischief, of the offence. For 
the better chance an offender learns to give himself of concealing the 
offence, the more apt he will be to commit it, and the more apt men are 
to commit offences, the more those offences will be dreaded: the more 
secret the offence may be from the nature of it, the more will people be 
afraid of it. 

Note [on Logic\ 

To anyone who should come new to the subject the questions mentioned 
in the text will naturally appear to be the very A B C of Jurisprudence: 
they must* long ago, he would think, have met with a full and satisfactory 
solution: to say anything at all about them here would therefore appear 
idle: to say anything new, impossible. So many ages as have been spent 
in the study of the laws, so many llbraries-full as have been written on 
them, not know yet what a law is? So many laws as have been made, not 
know the ingredients they are made of? Incredible — And yet nothing is 
more true. To write to any purpose a man must begin ab ovo : I see no 
fund open that he can draw from: what he makes use of Semust make. 

The wonder will cease when it comes to be perceived that the idea of a 
law, meaning one single but entire law, is in a manner inseparably con- 
nected with that of a complete body of laws : so that what Is a law and what 
are the contents of a complete body of the laws are questions of which 
neither can well be answered without the other. A body of laws is a vast 
and complicated piece of mechanism, of which no part can be fully ex- 
plained without the rest. To understand the functions of a balance-wheel 
you must take to pieces the whole watch: to understand the nature of a 
law you must take to pieces the whole code. 

The subject we are now entering upon belongs to a particular branch of 
logic, untouched by Aristotle. The main and ultimate business of the 
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school-logic of which that philosopher was the father, is to exhibit the 
several forms of argumentation: the business of the branch now before us 
is to exhibit the several forms of imferation; or (to take the subject in its 
utmost extent) of sentences expressive of volition: a leaf which seems to 
be yet wanting in the book of science. 

All language whatsoever, every sentence whatsoever, inasmuch as it 
expresses something must assert something: something expressive of the 
state and condition, real or pretended, of the mind of him whose language 
it is: that is either of his understanding or his will: for at bottom, what- 
ever is said even of external events resolves itself into this. In the first 
case the sentence expressive of it has been styled exclusively a sentence of 
assertion: in the other case, a sentence of volition:^ of which latter, a sett- 
tence of interrogation is a particular species.® “The robber is killed”: — 
“Kill the robber” : — “Is the robber killed.'*” — ^This is as much as to say, “I 
unierstani or I believe that the robber is killed.” — “My mil is that you 
kill the robber”: “My mil is that you tell me whether the robber be 
killed or no”: that is, that if the robber is killed, you tell me he is killed: 
if not, that he is not killed. Now it is to sentences of the assertive kind that 
the logic of the schools has confined itself: those which concern volition 
it has left untouched. The demesnes of the logical branch of science appear 
then to be more extensive than has commonly been suspected: the lan- 
guage of the will being a new and unexplored province which, neglected 
as it has been hitherto, might be cultivated, it is probable to at least as 
good a purpose as the old. It is the branch here in question that is more 
particularly applicable to the business of government: that subdivision 
which concerns the forms of imperation at large having a more particular 
regard to legislation; that which concerns the forms of interrogation, to 
the less dignified but not less necessary business of collecting verbal in- 
formation: a process subservient to the business as well of the legislative as 
of the executive departments. Had Aristotle happened to turn his view 
this way, as many pens might perhaps have been employed on this branch 
of logic as on the other: like that it might have had its algebraical method 
of notation, its graphical schemes, and its mnemonic verses: “Assent A 
nugat 5” . . . : ‘^Barbara, celerent, darn, ferioqne^^ of the school men, 
might here have found their parodies: and every piece of intellectual 
machinery which the ingenuity of those subtle speculatists has ever in- 
vented for the accommodation or affrightment of beginners might here 
have been imitated and improved. 

Harris’s Hermes B. 5 ch. 2 p. 17. " lb. 
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Had this happened to be the case the subject we are entering upon 
would it is to be presumed by this time have stood in a much clearer light 
than that in which in the course of a cursory review, I have been able to 
place it: the business of a great part of the following pages might in that 
case have been dispatched by a few references. As it is I mean not to de- 
scend any deeper into the subject than is absolutely necessary in order to 
find the requisite materials for the task actually in hand: content with 
opening the mind, I leave the working of it out to others. 

[End of the note.] 

Limits between the Crinmd Branch and the Civil ^ 

In some cases prohibition comes of course, and the only question is 
concerning the quantum and nature of the punishment. This happens 
where the mischief of the act or (in cases where the legislator has suffered 
himself to be governed by principles other than that of utility) where 
the ground of antipathy or displeasure whatever it be is very apparent. 
Instances of this sort ai‘e most abundant among offences against individ- 
uals, semi-public offences against a class or neighborhood, sell-regarding 
offences against one’s self, offences against the sovereignty, against Justice, 
against the external security of the state, against the public force, and 
against Religion, In other cases the question is not only in what manner 
the offence shall be punished but whether the act shall be so much as con- 
stituted an offence : whether punishment shall be applied to it at all. And 
yet even in these cases if it be once determined to place the act in the cata- 
logue of offences it may be necessary to make the punishment which is em- 
ployed to combat it a severe one: owing for example to the powerfulness 
of the seducing motive. Instances of this sort are most frequent among 
offences gainst the Revenue, against the national wealth, and against 
the national interests in general. Thus much applies only to principal 
offences: offences that are obnoxious of themselves: offences that are con- 
stituted such in the way of direct Legislation: but with regard to accessory 
offences, offences that consist in the breach of such regulations as are made 
in the view of withdrawing men by oblique methods from the above 
principal offences, in short from acts that are constituted such in the way of 
indirect legislation, the question ^^shall the act be prohibited or no?” must 
be open to debate in every instance throughout the whole circle of such 
offences whatever class or division they belong to. 

This improbity of intention may in some instances be presumed from 
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the nature of the act itself, when the mischievousness of it Is so plain, that 
no man it is supposed can possibly be at a loss to know that it stands pro- 
hibited by the law. Thus it is for instance with all acts that affect a man in 
his person, in all cases in which they arc not accompanied by some special 
ground of justification. For with regard to a man^s f arson the general rule 
is that no one else has any right to meddle with it. 

The case is not the same with regard to things. With regard to such 
things as are of value (that is all such things as with which a man’s med- 
dling can be material) the general ruJe is, that there is always some one 
person at least who has a right to meddle with them: and the only question 
is who is it that has that right: who is it that is in such manner favoured by 
the law, as to have that right conferred upon him. The party thus fa- 
voured may at one time be one person, at another time another. It is not 
therefore for meddling with the thing that a man is ever punished, but 
for meddling with a thing with which he has no right to meddle. The 
circumstance therefore of his having no right to meddle with it must be 
expressly stated in the definition of the crime. More than that, it is very 
possible that he may not know but that he has a right to meddle with it 5 if 
that were the case it would be wrong to punish him with any extraordinary 
degree of severity; for, if that were done, the best disposed man that ever 
lived could not be sure of conducting himself for any length of time with- 
out falling under the censure of the law: the circumstance, therefore, of 
his possessing this knowledge, must be included in the notion of the 
offence, when put upon the footing of a criminal. 

If however it be any particular land of act with relation to a thing that 
a man is forbidden or commanded to engage in, and that act can be so 
particularly described that there shall appear no doubt but that he must 
understand it to be prohibited or commanded 3 in any such case the cir- 
cumstance of his knowing it to be prohibited or commanded will naturally 
be taken for granted, and there will appear no occasion for stating that 
circumstance in the definition of the offence. 

If it be asked then what it is that constitutes the positive factitious dis- 
tinction between the criminal branch and the dvil, the answer is, in the 
first place the magnitude of the punishment: in the next place the quan- 
tity of space which it may be necessary to bestow upon the directory part 
of the law. If it be asked what is the natural distinction upon which the 
above positive one is grounded, the answer is that it is for the most part 
the criminal consdousness abovementioned; I say for the most part3 for 
from the bulk of legislators neither on this point nor any other can any- 
thing very uniform or determinant be expected. 
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This ariminal consciousness is sometimes looked upon as being in a 
manner inseparable from the intention o£ committing the offenccj and 
then there is nothing said about it 5 at other times it is looked upon as ac- 
cidental to that intention and then the circumstance of its being present 
is expressly taken notice of as one of the circumstances which must ac- 
company the offence in order to put It upon the rank of criminal ones. 

The business therefore of establishing and limiting rights as well over 
persons as over things belongs not id the criminal branch of the law: all 
such business it supposes to be performed already by the cml branch. 

This seems to be the most general rule that can be laid down with 
truth, but on both sides it admits however of exceptions. In certain cases 
where the mischief is such as appears to be very great, rashness and heed- 
lessness, without criminal consciousness, are put upon the footing of 
criminality. The reason is that from rashness or heedlessness in cases of 
such danger society may have as much to fear as in cases of less danger 
from willful criminality. In other cases where the mischief is very little 
or the means of redressing it certain, even the presence of criminal con- 
sciousness will not make it necessary to put the offence upon the footing 
of a crime. This happens principally with regard to offences which none 
but such as are responable can commit. Where compensation is certain 
punishment is needless. 

After all, it cannot but be observed that the same offence at different 
times and places will stand, and to different persons will appear to stand, 
In a different light in poizit of criminality. So that nothing can be less 
stable than the distinction between the civil and the criminal branches of 
the law. Some however there will be, which will be sure always to keep 
their station in the criminal, while others will be vibrating as it were be- 
tween that and the dvil. These last, wherever they occur it will be proper 
to take some notice of— lest by passing them over our plan should appear 
imperfect. 

What has been said is rather a display of the difficulty than a solution 
of it. But when a difficulty is insuperable the best thing that can be done is 
to acknowledge it. 


Limits between the Criminal Branch mi the Civil 
Offences against Property 

The taking or keeping, or using, or damaging a thing by one who 
though he has no title to take, or keep, or use, or damage it, is not con- 
scious of his having none, is the common and ordinary offence against the 
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law of property; it is punished by the ordinary allotment (or rate) of 
punishment, to wit the obligation of restoring the thing so dealt with and 
as far as that is impracticable or insufficient, of making amends to the 
party injured for what he has suffered by its being so dealt with; to which 
is commonly added the obligation of paying the expense necessarily 
incurred by the party injured in obtaining sucli restitution and compensa- 
tion; that is his costs of suit. Such an offence is called a civil offence; and 
the consequence of sucli offence belongs to that branch of the law which in 
contradistinction to the cnrmml branch is called the cml. 

The taking or keeping, or using, or damaging a thing by one who is 
conscious of his having no title so to do or which comes to much the same 
thing in consequence of an apparent title obtamed by suggestions which 
he knows to be false constitute under different sets of circumstances so 
many extraordinary offences against the law of property. These are pun- 
ished by so many extraordinary allotments of punishment. Such offences 
are styled crimml offences or crimes: and these are the offences against 
property which belong to that branch of the law which is called the crm- 
iml branch. 

That no settled line can be drawn between the civil branch and the penal 
is most manifest. Suppose a line to be drawn between tliem anywhere; an 
act of a general description having no punishment annexed to it or none 
above the ordinary, falls without the penal branch and belongs only to 
the civil. But now let the legislator make a law against such act, annexing 
to it a severe punishment. It is plain that the same act which before be- 
longed to the dvil branch, belongs now to the penal j and the boundary 
set up between them is broke down. 

The law can do nothing without exerdsing power somehow or other, 
power of some sort or other then must be concerned in every act which 
it proposes. Now it cannot exercise power over one man but by means of 
power which it confers or has conferred upon another. Power is either 
over things or persons; and in either case it is either benefidal or fidudary. 
When fidudary it is coupled with trust. What concerns beneficial power, 
whether over things or over persons, and fidudary where the benefitee is 
an individual, or an assemblage of individuals, belongs to the Private 
Law; what concerns fidudary power where the benefitee is the whole 
community or a class of unassignable individuals, belongs to the public 
or Constitutional branch. 

But power can no other wise be constituted than by means of punish- 
ment. This punishment is either ordinary or extraordinary. Where either 



CIVIL AND CRIMINAL LAW DISTINGUISHED 299 

the means of enforcing the command or variety in the means of enforc- 
ing the command does not come in question, but the provision of the law 
turns upon the question concerning the acts which a man is to perform or 
abstain from, or the person by whom, or the circumstances in which they 
are to be abstained from or performed, it comes under the head of the civil 
branch: where the nature of the punishment is the principal object that 
strikes the eye, and the business is to mark out the different cases where 
different punishments are to take place, then that matter belongs to the 
penal branch. 

To Ethics it belongs to ascertdn the cases in which on the one hand the 
punishment, and on the other the reward of the moral sanction ought to 
apply: and to instruct a man how to avoid the one and obtain the other. 
But wherever the punishment of the political sanction ought to apply, 
there also ought that of the moral: in this respect therefore this whole 
work belongs still to Ethics. On the other hand there are divers cases in 
which although the punishment of the political ought not at any rate to 
apply, howsoever it may be with the moral, there are others in which 
neither the one ought to apply nor the other, nor in short any punishment 
at all. These cases have already been marked out. Where any punishment 
is groundless, there all punishment is groundless; there neither that of the 
political nor that of the moral ought to apply. So also if the punishment 
of the political sanction is inefficacious, the feebler punishment of the 
moral sanction must be so likewise : but it may very well happen that all 
punishment on the part of the political sanction may be unprofitable or 
needless, where that of the moral shall be both requisite and profitable. 



Chapter 20; DISTINCTION BETWEEN 
PENAL AND CIVIL PROCEDURE 


T he nature of the power exercised by a Judge depends upon the 
nature of the cause or case in which it is exercised. every cause 
there must be at least two parties, a plaintiff and a defendant: 
and if there are more parties than two the cause may be considered as a 
complex one I and may be accordingly resolved into a proportionate num- 
ber of simple causes in each of which there shall be but one plaintiff and 
one defendant. The nature then of every cause depends upon the manner 
in which the interest of the defendant is affected by the last act, the ulti- 
mate or definitive act which comes to be performed on the part of the 
magistrate in the course of the proceedings relative to that cause. This 
act may be termed the judgment . This judgment will either be unfavour- 
able to the defendant or favourable. If unfavourable either he is treated 
bv it as having already i. e. previously to the commencement of the cau se 
committed an offence or he is not: if he is, the cause is of a penal nature; 
if not, it-is of a civil or non-penal nature. N ow whatever is done m the 
way of law has reference to delinquency: it opposes delinquency either 
past or future, either actual or possible: it supposes either that an offence 
has been committed or may be committed. When the cause is of a penal 
nature the judgment su pposes that an offence has act u ally been com - 
rnittect and pumshes a man for having committed it accordingly : when th e 
cause is o f a dvil or non-pen al nature, the judgmenTs upptfs^ (not fa 
an ofence has actuaJLLy been commi tted, but ) that ah offence may be cotiu 
mitted, and has the effect of prohibiting it accordingly . 

This judgment may be considered either with respect to its influence 
on the interests of the plaintiff or with respect to its influence on the inter- 
ests of the defendant. 

To consider it first in the latter point of view. Affecting the interests of 
the defendant it will affect them either in a favourable or an unfavourable 
way. Let it be in an unfavourable way": either then the intention is that it 
should affect him in the way of punishment pr it is not; in either case if it 
affects him at all it must operate on him either with or without the inter- 
vention of his will: ^ if with such intervention it may be said to affect him 

^ V. sufra (Division) \I»irodi(ctlott to the Pfittcifles of Morels and Juiisfruieitcef . 
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in respect of his active as well as his passive faculties, if without, in respect 
of his passive faculties merely. If then the intention is that the judgment 
should affect him in the way of punishment in such case by what means 
soever it affects him the judgment may be styled a punitory or penal judg- 
ment, or judgment of conviction; if not by what means soever it may affect 
him it may be styled, in conformity to common usage, a civil judgment: 
taking the word civil in one of the many senses in which this very vague 
and ambiguous appellative is employed. We shall inquire a little further 
on whether some other epithet somewhat less uncharacteristic may not 
be found. 

Nejct let the judgment be in favour of the defendant: of this case little 
need be said: it is only in a negative way that a defendant can as such be 
favoured by it,^ If the judgment had it been against him would have been 
a penal one, a judgment of conviction, being in his favour it may be 
termed a judgment of acquittal or absolution. To fidd a name for a judg- 
ment given in favour of the defendant in a cause in which had it been 
against him it would have been not a penal but only a civil judgment, we 
must consider it in respect to the influence it may have on the interests of 
the plaintiff. 

First then let it have been given in his favour. Whatever is done by 
one man whether a magistrate or not in favour of another whether a 
plaintiff or not is done with or without the assistance of a third person: if 
without such assistance the magistrate or other person may be said to have 
done it with his own hand, mam frofnay if with such assistance, he may 
in so far be said to have done it by the hand of another, mam aliena. 
Now what is done by a judgment can never be done mam frofrk: for a 
judgment in the sense in which it is an expression of will is a kind of occa- 
sional law, an order made upon such or such persons requiring them to do 
so and so: requiring them in the present case to comport themselves so 
and so for the benefit of the plaintiff. It is therefore from the conduct 
that is maintained by the persons in question in consequence of such judg- 
ment, and not from the judgment itself independent of such conduct that 
the advantage accruing to the plaintiff takes its rise: it is not even mam 

* I am speaking here all along of one simple cause independent of every other that 
may by accident be combined with it. A sort of accessory suit which in most cases is 
combined with the principal one is that concerning costs; for costs incurred on each 
side in the carrying on of the principal one. Inasfar as the business of a judgment is to 
give costs to the defendant it may be considered fro tanto as a judgment given in a 
cross cause in which he is not the defendant but the plaintiff. 
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frofria that a judge acts as such, but always mam alieua. It is not there- 
fore by any action of his own that the Judge produces an effect resulting 
from his judgment any further than by means of some action which it 
produces on the part of some one else. The action then which is produced 
on the part of some one else must be produced either by physical or by 
moral influence: by physical influence it is not by the supposition: for then 
it might be said to be produced mam propria by the Judge himself. It 
must therefore be by moral: that is by the force of certain motives. Now 
motives must be either of the coercive or the alluring kind: ® those of the 
latter kind are, as hath been shewn already, inapplicable to the purpose in 
question; there remain those of the coercive kind. But to give birth to 
action of any kind on the part of any person by the force of coercive 
motives, is in other words to lay him under an obligation: which obligation 
is by the supposition in the case in question a legal one, and the judgment 
by which it is imposed may be considered as a kind of law. Now this obliga- 
tion under which the party is laid, is by the supposition imposed on him 
for the sake of another person. But when in favour of one person an 
obligation is laid on another, such other person is said to have a right 
conferred on him or to be invested with a right. Since then the effect of 
the judgment is to invest the plaintiff with a right it may be termed a 
judgment of investiture: and since the investment in question is per- 
formed by a person acting in the capacity of a judge, it may be termed a 
judgment of adjudication. 

Lastly let the judgment have been given against, that is in disfavour 
of the plaintiff. C3f this case little need be said. As all that it could do in 
favour of a plaintiff as such is to invest him with a right, so all that it can 
do against a plaintiff as such is not to invest him, or in other words to refuse 
to invest him with a right: it may therefore be termed a judgment of non- 
investiture or non-adjudication. 

It appears then that every legal judgment by which a period is put to a 
cause is either a penal or a civil judgment: if a penal judgment a judgment 
of conviction or a judgment of acquittal: if a civil judgment, a judgment 
of adjudication or a judgment of non-adjudication. 

Let us try whether it might not be possible to find out some epithet 
which in its application to the subject of procedure might be opposed to 
pend, and which might be somewhat less uncharacteristic than the word 
civil. In a dvil suit the two parties are both of them of course petitioners: 
the plaintiff or claimant requesting that a judgment of adjudication to 

“ V. Ch. (Motives) {Introduction to the Prindfles] . 



PENAL AND CIVIL PROCEDURE 303 

such or such an effect may be ^ven in his favour, the defendant or re- 
pugner that it may not be given: they may therefore both of them indif- 
ferently be styled comfetitors: and Ijy analogy the branch of procedui'e 
which concerns the steps that may respectively be taken by them for the 
purpose of obtaining the object of their respective petitions may be styled 
comfetitorid procedure. 

It cannot be denied but that in every case penal as well as civil there 
is a competition, so that neither that which is here in question nor probably 
any other epithet that could be found would be quite so characteristic as 
could be wished: all that can be said in favour of it is that when the svdt is 
of a penal nature the circumstance of the punishment which is peculiar to 
it is of so striking a nature as to eclipse as it were and put out of sight the 
other circumstance which is in common. 

It has been already, stated, that to give a judgment of adjudication in 
favour of one man is to impose an obligation on some other. The person 
on whom this obligation is imposed is in most instances the defendant. Let 
it have been a right of property for instance that is adjudged to the plain- 
tiff: to confei' on him that right, the defendant is inhibited from perform- 
ing any act the effect of which would be to disturb him in the enjoyment 
of that property: let it have been a condition or station in life: the de- 
fendant is inhibited from performing any act the effect of which would 
be to disturb him in the enjoyment of the advantages belonging to that 
condition. But there may be cases in which the obligation is imposed not 
on the defendant but on other persons : usually on the special ministers of 
justice. Let it for instance have been a right of guardianship which is 
adjudged to the plaintiff as ag^nst the defendant, who is thereby ti'eated 
as a lunatic: to give effect to this adjudication it may be necessary to lay 
an obligation on other persons to lay hands on the defendant and deliver 
him into the pontiff’s custody, in such case to trust to the effect of any 
obligation laid on the defendant himself, to trust altogether to the effects 
of mental coercion on the mind of one on whom such coercion may perhaps 
have no hold would be evidently absurd. So where a delivery is to be made 
of the physical possession of a thing which perhaps the defendant has no 
longer in his possession, or where a nuisance is to be removed, which per- 
haps were he ever so well disposed, it exceeds his power to remove. In 
both cases indeed it is the defendant whose interests are principally af- 
fected: but in as far as the obligation is Idd on himself alone, it is through 
the medium of his active faculties that he is affected: in as far as it is laid 
on third persons it is through the medium of his passive faculties merely. 
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In fixing the idea of a suit at law the business is to pitch upon such a 
model as shall be at once complete and simple. To this model if properly 
delineated every other less regulai' specimen may be reduced and made 
conformable: if imperfect by completion, if complex by decomposition or 
resolution. 

In some cases it may be proper or customary or both for the Judge to 
take up the matter of himself: in this case he may be considered as acting 
himself in the double capacity of plaintiff as well as Judge, until the 
former function be made over to a third person. This is the case for in- 
stance where the investitive event in a civil concern or the act of de- 
linquency in a penal concern happens under his eye, so that there is 
nobody can tell him any more of the matter than he knows already: as 
where a lunatic is seen raving or a rioter doing mischief in the court in 
which the Judge is sitting. So in case of a contempt of court. 

But the cases are much more frequent in which a suit in order to be 
reduced to the ideal standard requires to be decomposed, Thus in matters 
penal many distinguishable offences may be included in one accusation: as 
in matters civil may divers rights be included in one claim. This may be 
the case even from the very commencement of the suit; from the date of 
the first step that happens to be taken in it. Besides this there is scarce an 
instance of a prindpal suit but what gives birth to a number of incidental 
contestations which may be reckoned as so many collateral suits growing 
out of the principal one and which are necessarily determined by judg- 
ments whidi in this case are styled interlocutory. 

Moreover there are few accusations of a penal nature which are not 
either originally or incidentally intermixed with claims of a civil nature. 
This is the case in most of the instances where there is room for the opera- 
tion of any of those subsidiary laws which we have had reason to char- 
acterize under the names of catapaustic, metaphylactic and compensative 
laws. 

Lastly in many or perhaps most dvil causes there are cross claims; the 
defendant insisting not only that the right in question ought not to be 
conferred upon the plaintiff, but that some other right ought to be con- 
ferred upon himself. In this case also there are two suits going on together 
in which the parties are the same: only he who appears in the one capacity 
in one cause appears in the opposite capacity in the other. 

It should be understood that in many perhaps in most instances it is 
precisely the same judgment that is given in a penal suit and in a dvil 



PENAL AND CIVIL PROCEDURE 305 

one: at least the interests of the defendant are affected by it in precisely 
the same manner: the only difference lies in the cause for which and the 
intention with which it is so given. Thus where money (that is a right to 
the absolute use and disposal of a sum of money) is given to the plaintiff 
at the expense of the defendant: if the event on account of which it was 
given, the event by means of which the plaintiff stands invested with the 
right of calling upon the Judge to make over to him or to compel the 
defendant to make over to him this amount was an event that happened so 
much without the consciousness of the defendant as not to subject him to 
the imputation of delinquency, the suit can be called nothing but a civil 
onej for instance when the cattle of the defendant without any default of 
his do mischief to cattle belonging to the plaintiff: if on the other hand 
that event was of such a nature as to subject him to the imputation above- 
mentioned, as if he had driven the cattle purposely into the plaintiff’s 
field, the suit may be termed a penal one; in short the delinquency of a 
defendant is but one out of the vast vai'iety of titles on which under any 
system of laws in being a plaintiff may ground himself in praying a judg- 
ment of the nature in question against the defendant. ‘ 

Recollecting that upon the plan here given the law, everything that is 
or can be done by law supposes an offence, it may still be asked perhaps 
how is it that the judgment in a civil suit, in a suit in which nobody is held 
up to view in the character of a delinquent has anything to do with any 
offence? The answer is, by creating one; by turning into an offence the act 

^ Writing on the law in the English language I am not wilting in the language of 
the English law. Under the English law in ccitain cases (foi instance in case of the 
beating of a clergyman) by judgment of three different couits on three different ac- 
counts a man may be made to pay a sum of money to the same amount three different 
limes for one and the same offence: by the Court of Common-pleas ten pound foi 
example, to the plaintiff in satisfaction for the injury by the Court of KingVBench, 
a second ten pound to the Ciown for the punishment of the offence: by a court called 
an ecclesiastical court and filled by laymen (the Court of the Dean of the Arches) a 
third ten pound to the officeis of the Court, for the good of his own soul. The founders 
of the English law were unable to conceive how the being made to pay money should 
be any punishment to a man when his adversary is to receive it: how seeing a man 
punished should be any satisfaction to his adversary although it should be all he prays 
for: or how the being made to pay money to anybody hut the officeis of the pietended 
ecclesiastical couit should be of any service to his soul. This same act foibiddcn as it is 
by the law, yet when a man is sued for it in the Common Pleas they will not allow to 
be an offence: or if they allow it to be an offence they will not allow the suit to be a 
penal one. 
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of anyone who according to the nature of the judgment whatever it be 
should not comply with it. A judgment although by its name it should 
be nothing but an act of the understanding, yet before it can have any 
effect must be understood as having been transformed into a mandate, 
which is an act of the will. A judgment then if it be a civil one, must if it 
does anything create an offence: it must pitch upon some act or other as 
one which in case of its coming to be performed in future is to be treated 
in that light. All the difference is that (according to the distinction here 
laid down) where the judgment is of a civil nature, what offence there is 
in the case comes after ifj there is none to ground it upon: where it is of a 
penal, an offence is alleged to have been committed against a mandate 
already subsisting at the time: and it is this offence which is the ground of 
the judgment, by violation in consequence which judgment not complied 
with another distinct offence will have been committed just as there would 
in the case where a civil judgment is not complied with. In short, in a 
penal judgment there are two offences supposed; one precedent and there- 
fore certain, the offence on which it is grounded: the other consequential 
and contingent as to any individual instance of it, the one which it creates: 
in a civil judgment there is but one offence concerned; viz: that conse- 
quential contingent one which it creates. 

Rights then may for this purpose be distinguished into two kinds: the 
one which may be termed inchoate^ inconsumnme^ Ufdiqudated or 
Uquidable: the other consummate, liquid or liquidated. The latter is the 
only one which is susceptible of being violated. A right of the former kind 
is nothing but a right which a man has to the being invested with a right 
of the latter kind by the hands of some other person: in some cases in the 
first instance by the Judge: in other cases by a private individual in the first 
instance, but depending always ultimately for its effectivation upon the 
assistance of the Judge; the former is a right to a right: the latter is the 
immediate right itself. This immediate right may in many or indeed most 
cases be violated by anybody whatever : the more remote right is of such a 
nature as not to be violated but by the Judge or other person by whose 
hands the right-holder of the first right ought to be invested with the 
second. In a penal suit as such the plaintiff’s complaint is that some right 
of his which is already liquid and needs not the intervention of anyone to 
liquidate it, has been violated; the which violation is of course an offence. 
In a civil suit as such he does not allege that any liqmd right of his has been 
violated; but says, that he has a right not yet liquid which he prays the 
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Judge to liquidate. Now the liquidation of this as yet unliquidated right 
would be a service rendered him by the Judge; this service he says, the 
Judge upon his demanding it already owes him: so that to this service he 
has already a liquid right j which if the Judge in due time refuse to render 
him, will have been violated by the Judge. 

It is not to be wondered at if it should be frequently a matter of doubt 
whether a right does or does not stand in need of liquidation; and conse- 
quently whether the suit proper to be brought by a man who wants to 
enjoy in future the benefit of the right should be of the penal or of the 
civil kind. The natural partiality of men in their own favor and their 
natural propensity to be angry with those who pppose their wishes will 
naturally dispose them to prefer the penal course to the civil. They will 
therefore be apt to institute a penal suit in cases in which considering the 
doubtfulness of the title and the bona fides of the defendant, the civil 
migt^t have been the more proper remedy. This propensity may be so 
strong that in certain cases suitors may desert altogether the path of civil 
procedure, and give every application they make relative to the right in 
question a penal form. Judges, who as such can follow no other course 
than what is marked out to them by the suitors will be apt to give in to the 
same propensity will swim naturally with the stream: so that in certain 
cases titles instead of being tried by a dvil will be tried by a penal action, 
the Judge being supposed to have done that which if called upon by the 
plaintiff in a civil way, he would in so clear a case in spite of the reclama- 
tion of the defendant have deemed himself obliged to do: or to speak 
more unexceptionably, the plaintiff’s unliquidated right being supposed 
so clear that the Judge if called upon could not (as must have been mani- 
fest to the defendant) have refused to liquidate it. By this means there 
might in the cases in question be no other means of trying a dvil claim 
than by a penal action, nor of obtaining the liquidation of a claim but by 
supposing it already liquidated: insomuch that if two men living in perfect 
amity but having rights which for the sake of persons connected with 
them perhaps rather than their own they wished to have liquidated by 
some impartial friend but which they could not of themselves contrive to 
liquidate wished to obtain the decision of the Judge, they had no other 
way left for it than to agree that one of them should pretend the other 
had committed an offence. In this way a penal suit may come without 
difficulty to be employed indifferently instead of a civil action, provided 
the punishment be reduced so low as not to amount to any greater incon- 
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veniencc than in a civil action the unsuccessful party would be obliged to 
bear on account of costs: in which case the defendant would have no motive 
for contesting the propriety of the one rather than the other.** 

Where no act has yet been performed which would be a violation of the 
right which the plaintiff claims, supposing it to belong to him, there it is 
plain there can be no true ground for a suit of the penal kind: and if his 
claim be tried in such an action it can only be done by means of a false 
representation given of the matter of fact, in which falsity the defendant 
must concur. 

So likewise where it Is clear the plaintiff can derive no title but through 
the intervention of the Judge. Thus in the common case of a debt. A man 
is indebted to you ten pound: of what nature is the right you have in this 
case? It Is not that any one specific thing that once was his belongs now 
to you: there is not a single thing in the world that in virtue of this debt 
you have as yet any right to meddle with: all the right you have is a right 
to call upon him to pay you money to that amount: ® or in his default to 
call upon the Judge to take measures either for compelling him so to do, 
or for doing the same thing in your favour out of his effects by authority 
of the court. Now which ever of them it is that discharges the debt by 

® To take an example or two from the English law. Originally titles to land were 
tried by what were called zonis of HgAi: tliesc came under the notion here given of 
civil actions: these having been spoilt for use by impertinent niceties and delays, 
succeeding Judges instead of clearing them of their defects abandoned them and suf- 
fered the plaintiffs to bring the same question to trial or one that answered the purpose 
nearly as well by an action of novel decision: this was what .according to the principles 
here laid down wc should call a penal action: this also becoming clogged with dilTi- 
culties was dropt in its turn and the actions of trespass and ejectment (two other sorts 
of penal actions) substituted in the room of it. These not answering the purpose after 
all of securing to either party a quiet and uncontrovertible title, the ingenuity of their 
advocates directed them to a new court of comparatively modern date, called a court of 
equity, where at length they obtained the security they sought for in a civil action 
under the name of a bill for a perpetual injunction. Other instances might also be 
mentioned in which titles to land may be tried in the court last mentioned still in a 
civil way by methods which it would here be to no purpose to insist upon. 

Thus also partial rights to the use of land in certain cases in which originally they 
used to be tried in a writ of quod permittat prosternere, a civil action on title tried in 
an action on the case for a nuisance, a penal action: and where the public is the party 
interested on one side, by an indictment, a mode of proceeding so decidedly penal as 
to be styled a criminal one: in which latter mode also it is common to try the right of 
the public to compel an individual or a parish or other corporate body to render those 
services which consist in the repairing of a road. 

“V. Ch. (Division) [Introduction to the Princifles^, 
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making over to you the money, whether the debtor himself in the first 
instance, or the Judge at his expense, by the payment of the money you 
acquire a new right which you had not befoi’e, a right to the exclusive 
disposal of the individual pieces of coin in which you are paid. Now then 
the pieces of coin being yours you may count them over and keep them 
or throw them away and in short do almost what you will with them with- 
out committing an offence j which he who has paid them over to you can 
no longer do without your lead. But till the payment was made it was 
he that had the right of keeping the money and so forth : you had no 
such right. 

Had you offered to meddle with any of them it would have been an 
offence, an act of wrongful occupation. For him to meddle with them was 
no offence: at least no such offence. If indeed he was bound to make the 
payment in question to you without your demand his keeping them, or 
rather his forbearing to make over to you the right of keeping them was 
an offence; it was the offence of wi'ongful non-investment j but then it was 
an offence that had no more relation to the individual pieces of money in 
question than to any other. 

It is plain then that when a debt is due to you, which debt if paid at all 
can no otherwise be paid than by making over to you the ownership of 
certain pieces of money, no title can be derived to any of those particular 
pieces of money but with the concurrence of the debtor or by the inter- 
vention of the Judge, In this case them can be no pretence for chai^ging 
the defendant with the commission of that sort of offence which a man 
would commit who should violate the right demanded by the suit: vix: 
the right of exclusive ownership with regard to certain pieces of money 
to be determined by the Judge. This then is a claim which can not prop- 
erly be prosecuted in any other manner than by a civil suit: unless it be in 
a penal suit where the offence alleged is the offence of wrongful non- 
investment; the offence of forbearing to render a man those services 
which are necessary to be rendered to him in order to his being invested 
with the right to which he has a right. 

Even this foundation fails where the right which a man seeks to be 
invested with could not be conveyed to him otherwise than by the Judge 
himself in consequence of the very suit by which it is claimed. The suit 
itself is instituted in order to obtain it: if the Judge deems him to have a 
right to it, a right to this right, a preliminary right to this conclusive one, 
he gives a judgment investing him with this conclusive right. This right 
then takes its commencement from the end of the suit; it therefore had no 
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existence at the beginning: it therefore never coiild have sustained a viola- 
tion. Previous therefore to the judgment there neither is nor can have 
been any offence whatever in the case. 

The cases therefore where a claim may at the option of the plaintiff and 
consistently with the truth of things be made to bear either a penal or a 
civil form indifferentlyj are these; viz: where in point of law the right 
claimed is such and one as is capable of subsisting without the intervention 
of the Judge: and where at the same time in point of fact an act has really 
been committed in violation of such right. You have as you think, a right: 
which right an adversary of yours has already violated: perhaps advis- 
edly j perhaps through mis-supposal. For this violation you have a right 
to have him punished: but this right you are at liberty to desist from, just 
as you might from any other: you may forbear taking any notice of what 
is past and confine your endeavours to the securing yourself against viola- 
tions of the like kind in future. 

There are many instances therefore in which a penal action and a civil 
action are equally competent to the case; and what is more the steps proper 
to be taken in the one differ but little from those proper to be taken in. 
the other. This however does not throw any obscurity over the distinction 
between the two branches of procedure themselves. A man may have re- 
course to the one of them only or to the other, as he pleases: but which- 
ever he does recur to, it will always be blown whether it is that he recurs 
to or the other. 

To conclude then, whatever right is capable of being determined upon 
in a penal action is equally capable of being determined upon in a civil 
action: but there are cases proper for a dvil action, which cannot without a 
departure from truth be determined in a penal action. 

Wherever a man has a right to a penal suit he has already a right not 
perhaps to a dvil suit but to all the benefit that is attainable from a dvil 
suit: unless i. the right violated is expired, and unless a. in the case the 
dvil suit is of a definitive nature : viz: of the nature of a bill of injunction to 
quiet possession. The judgment is a suit strictly civil may be as burthen- 
some to the defendant as the judgment in a penal suit, and even more so. 



Chapter 21 : ANALYSIS, AND USES OF 
THE PRECEDING CHAPTERS 


T hus inextricably is the penal branch of the law interwoven with 
the civil: that with which we are here immediately concerned, 
with that with which here we have no such immediate concern: in 
order to settle and arrange the former, it became therefore unavoidably 
necessary to look through all the latter: so toilsome and so arduous when 
pursued with care and industry is the business of arrangement. Before we 
conclude it may be not amiss to gather up in the way of recapitulation the 
broken hints that have been given in the course of this chapter and 
thereby to give a sort of analytical sketch of the whole business of the art 
of legislation. 

The art of legislation has two general objects or purposes in view: the 
one direct and positive, to add to the happiness of the community: the 
other indirect and negative, to avoid doing anything by which that happi- 
ness may be diminished. To enable it to compass the former of these 
purposes it has two great instruments or engines: l. coercion and 2. remu- 
neration. Coercion is either t. physical or 2. moral, viz: by punishment. 
Physical coercion, by which a human being is treated upon the footing of 
an inanimate machine, it is evident enough can be made but little use of, 
by reason of the vast and incessant expense it would cost in labour and 
attention on the paiT of those whose business it must be made to apply it. 
Remuneration is also in comparison employ’d but little, for various rea- 
sons, one of which is the boundless expencc it would require, and the 
absolute want of a fund from which that expence could be supplied. 

Having these instruments to work with, the way in which the law 
promotes the happiness of men, is by influencing actions. Take any in- 
dividual for example. The actions which it influences must be either his 
ow» or those of other individuals. His own actions it cannot influence 
in any material degree by reward, on account of the expence. In what in- 
stances it can be consistent with the above mentioned collaterd purpose of 
legislation, in other words, whether it can be worthwhile to attempt to 
influence them by co-ercive methods, is a matter that in most cases lies 
very open to dispute. As to the actions of other men, the way in which it 
may promote his happiness by influencing those actions is either by caus- 
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ing such as would be productive of incomenknce to him to be abstained, 
from, or by causing such as are productive of advantage to him to be fer- 
f armed. In as far as by coercive methods it causes or endeavours to cause 
an action to be abstained from or performed it thereby creates a duty. 
Duties accordingly are either duties of abstinence, i. e. negative duties, or 
duties of ferjormancs, i. e. positive duties. 

Now the objects in which the actions are capable of terminating are 
either things or f arsons. It is by causing certain actions to be abstained 
from on the suit of other men which would lessen the advantage you are 
capable of reaping either for your self or others from certain things, at the 
same time that you, or such and such persons of your appointment, are not 
caused to abstain from certain actions by which that happiness may be pro- 
moted, that you have fovoer given you over those things. This power 
according to the amplitude of it is termed either the fro^erty of, or a 
property or interest in, the thing in question. Power over thmgs is con- 
stituted then by the imposing of duties of abstinence on other persons. 
This power then either you are left free to exercise or not according as 
may contribute most to yom- own advantage, in which case it may be 
styled a beneficial power, or it is coupled with a duty, in other words you 
are bound to exercise it for the sake of some other party, in which case it 
is called a trust. 

When the acts you are left free to perform are such whereby the inter- 
ests of other individuals is liable to be affected, you are thereby said to 
have a power over those individuals. In this case in as far as you possess 
the power in question you possess an exemption from the duty of ab- 
stinence as far as concerns the acts to the performance of which your 
power extends. This exemption then on your part may either stand single 
or it may be coupled with an assistant duty (subservient to the same 
design) on the part of other men. In the first case it may be styled a naked 
or mcorroborated power: in the other case it may be styled a corroborated 
power. This assistant duty will either be a duty of forbearance, viz: the 
duty of abstaining from all such acts as may tend to prevent you from 
exercising the power in question, or 2. a duty of performance, viz: the 
duty of performing such acts as may enable you to overcome any obstacle 
that may oppose itself to the exercise of that power. Power over persons 
may accordingly be consider’d as susceptible of three degrees of perfec- 
tion. Power in the first, lowest, or least perfect degree, is where it is not 
made any body’s duty to oppose you, in case of your going about to exer- 
cise it. Power in the second or middle degree is where not only it is not 
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made any body’s duty to oppose you in case of your going about to exercise 
it, but it is made every body’s duty not to oppose you in case of your going 
about to exercise it: Power in the third, highest, or most perfect degree is 
where not only it is made every body’s duty not to oppose you in case of 
your going about to exercise it, but in case of your meeting with any 
obstacle to the exercise of it whether from the party over whom it is to be 
exercised or any other person or in short from any other cause, it is made 
the duty of such or such persons to enable you to overcome such obstacles^ 

The law prohibits in me and others all such acts as it thinks fit to pro- 
hibit on account of the prejudice it conceives them liable to import to you 
in respect of your person, your property, your reputation, or your condi- 
tion in life: by every such act which it prohibits it gives you a certain right: 
a right of being protected against any enterprise that may prejudice you in 
any of those respects: this right of being protected is also called in one 
word, protection. 

If the legislator goes further and in the view of preventing you from 
suffering any such prejudice as you might be exposed to suffer in any of 
those respects from any other cause, such as the agency of irrational or, 
unsentient beings, commands [me] in certain cases to exert [my] en- 
deavors for that purpose, he thereby for every act so commanded gives; 
you a distinct sort of right and one which has a diEerent name, viz: a right < 
to a certain service on my part. 

I have been speaking of the manner in which the legislator acts in 
order to give you protection for your property and your condition in life. 
But in thus speaking I have been obliged to consider your property and 
your condition as objects already established and subsisting. But to estab- 
lish you in possession of those privileges requires a distinct and various 
series of operations. 

Suppose that it is only certain particular acts that the legislator permits 
you to exercise upon the land: for instance to walk over itj to drive a 
carriage over itj to build on it; to dig stone out of it— prohibiting you 
accordingly from exercising upon it all other acts not comprized in such 
permission. In such case the power he gives you over the land may be said 

^ In point of fact it is not always that where power over persons is given it is given 
in the highest degree. In that degree however it ought always to be given where it is 
given at all, since upon no other terms can a man be assured of the enjoyment of it. 
Power and the benefits for the sake of which it is conferred are left in a very precarious 
stale where the enjoyment of it is made to depend upon the physical strength of the 
person on whom it is conferred or on the caprice of those who may happen to 
about him, 
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to be partial in point of use: and to distinguish it from the case next men- 
tioned it may be said to be created ^er epccepionem; that is, by an excep- 
tion annexed to the general rule whereby you are prohibited from med- 
dling with the land. 

Suppose that in a general view he permits you to exercise upon the land 
any acts that you have a mind to exercise: specifying only certain acts in 
particular which he prohibits you from exercising. In such case also the 
power he gives you over it must still be said to be partial in point of use: 
but to distinguish it from the former it may be said to be created sub 
excepione: that is by an exception annexed to the general rule whereby 
you are prohibited from meddling with the land. 

It may be observed that a power given in this latter way will commonly 
be more ample than a power given in the former way: since it is not likely 
that the sum of the uses which can be specified by a few particular words 
will be so ample, that is that the sum of the acts will be so various as that 
of the acts and corresponding uses which remain unspecified. 

But though the power that is given should in point of use be more ample 
than that which is witholden, it does not necessarily follow that it should 
be so in point of value. It contains for instance a considerable quantity of 
rich ore; but it is unfit for building onj it leads to no place that a man 
would wish to go to, and in short it is of scarce any value but what arises 
from the stone. In this case it is plain that he who should have the power 
of taking ore from it, without having any other power would have a power 
which although not very ample in point of use would be very considerable 
in point of value: at the same time that he who should have the power of 
doing every thing else with it but taking ore would have a power which 
though ample in point of use, might in point of value be next to nothing. 

Suppose that the permission given to you had reference only to a part 
of the land. In this case the land may be conceived to be divided into two 
portions 5 over one of which you have such a power, and over the other, 
not. It may seem therefore not to be a distinct case of itself. But as the 
limits of things must in legal as well as other discourse be determined by 
their names, and since where the whole quantity of land contained within 
such and such limits is known only by one name, and since therefore the 
power which you have must be referred either to the whole of what is 
known by that nam6 or to nothing, it will oftentimes be necessary in dis- 
course to refer your power to a greater portion of matter than in point of 
reality it extends to: when this is the case the power you have may with 
respect to the whole of that which is so comprized under one and the same 
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be said to be partial in point of substance. It is thus that the power you 
have over a house may extend only to one room in it: or the power you 
have over a wall, only to one side of it. With regard to power which is 
partial in this way, it is evident that like that which is partial in point of 
use it may be created either 'per eicceftionem or sub estceptione. 

With regard to fiduciary power, whether it be power over things or 
power over persons, the party to be benefited may consist either of a single 
individual, or of divers individuals. When it consists of divers individuals, 
these individuals may be either assignable or unassignable. When unas- 
signable, the number of them may either be limitable to a multitude less 
than the whole multitude of individuals in the state, or it may not. First 
then, where the party to be benefited consists of a single assignable in- 
dividual or a number of assignable individuals, in either case the trust 
may be termed a private one. 2. Where it consists of an unassignable num- 
ber of persons limitable to a multitude less than the multitude which 
compose the state, it may be termed a serai-public trust. 3. Where the 
number of persons to be benefited is not limitable to a multitude less than 
that which composes the state,® it may be termed a public trust. 

But power, we may remember, whether it be beneficial or fiduciary, de- 
pends upon duly. It is constituted by prescribing duties, that is again by 
commanding acts, to wit on the part of persons other than him to whom 
the power is given. That branch of the law which prescribes those duties 
to which correspond power of the beneficial kind and private trust may be 
tei-med Private Law: that which prescribes those duties to which cor- 
respond semi-public and public trust. Constitutional Law. Private Law 
then we see is naturally divisible into two great branches. 

Duty however does not necessarily confer power. A duty which con- 
sists in the abstaining from such acts by the performance of which, or of 
performing such acts by the non-performance of which a man would suf- 
fer in his person, confers no power. But duty 
[Break in MS here.] 

Acts of which the tendency is mischievous in the first instance are either 
mischievous upon the whole, or not. Those which are not mischievous 
upon the whole are either simply innocent, that is indifferent, or else 
beneficial upon the whole. Those which are indifferent, if any such there 
be, are not worth taking any account of. Those which are mischievous 

® Included within the class of persons or a number of persona determined by a nat- 
ural (political) local division. 
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upon the whole are so either to one assignable individual or individuals, 
or to individuals unassignable. Those which are so to an assignable in- 
dividual are so, either to the agent himself or to some other person. Those 
which are so to individuals unassignable are so either to the whole state, 
or to a subordinate class or division of its members. Those which are so to 
an assignable indmdual, whether it be the agent himself or another, 
affect him either in point of person, in point of property, in point of reputa- 
tion, or in point of condition in life. As to acts which though they may be 
mischievous (as well as beneficial or innocent) in the first instance are 
permitted, whether under the notion of their being beneficial upon the 
whole, or because the interests of those to whom they may be prejudicial 
are neglected, the performance of these acts is termed the exercise of a 
‘power. Power is either over persons or over things. And in both cases it 
is either beneficial or fiduciary. 

So much then of the law as is occupied in prohibiting acts which are 
mischievous upon the whole to an individual or to a subordinate class of 
unassignable individuals, and in constituting private beneficiary powers 
and trusts, may be termed Private Law. As much as is occupied in pro- 
hibiting acts which are mischievous upon the whole to the state at large, 
and in constituting public and semi-public powers, may be termed Con- 
stitutional Law. Of both these divisions so much as contiuns the penal 
clause together with a concise designation of the particular offence includ- 
ing the circumstances peculiarily belonging to that sort of offence, may 
be termed the penal branch of the Law; so much of it as consists of defini- 
tional or directory matter exhibiting in detail a specification of such cir- 
cumstances the absence or presence of which enters into the desaiption of 
a multitude of offences in common may be termed the cml branch of the 
law. 

Again the civil branch of Private Law may be divided into the i. 
law of property, viz; beneficial property in things, 2. the law of services 
viz. beneficial property in the services of persons; 3. the law of Private 
Trusts; and 4. Family Law, the law of Family-right and duties; exhibit- 
ing the rights, powers, and obligations incident to the several modes of 
natural relationship. 

An act is a real entity: a law is another. A duty or obligation is a ficti- 
tious entity conceived as resulting from the union of the two former. A 
law commanding or forbidding an act thereby creates a duty or obliga- 
tion. A right is another fictitious entity, a kind of secondary fictitious 
entity, resulting out of a duty. Let any given duty be proposed, either 
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somebody is the better for it or nobody. If nobody, no such duty ought 
to be created: neither is there any right that corresponds to it. If some- 
body, this somebody is either the party bound, or some other. If it be he 
himself, then the duty, if such it may be called, is a duty he owes to him- 
self: neither in this case is there any ri^ht that corresponds to it. If it be any 
other party then is it a duty owing to some other party: and then that 
other party has at any rate a right: a right to have this duty performed; 
perhaps also a fower: a power to compel the performance of such duty. 

What is it that every article of law has in common with the rest? it 
issues commands and by so doing it creates duties, or, what is another word 
for the same thing, obligations. The notion of duty is a common measure 
for every article of law. It is from hence that the differences and re- 
semblances of the various branches of law are to be traced as from this 
common source. 

The notion of command leads to that of duty: that of duty to that of 
right: and that of right to that of power. Right is either naked or armed 
with power-. That of exemption to that of privilege: power and duty to- 
gether that of trust. 

Of duties some are productive of a power. Duties may be distinguished 
into I. barren, or productive of a power. Any duties may be styled barren 
which are not productive of a power. Barren duties might subsist were 
there but one person in the world: suppose Adam. Duties constituting 
power require at least two persons: if the power be coupled with a trust, 
and the beneficiary of the trust be not the same person with the person on 
whom the duty is imposed, they require three. 

Of all the words that occur in language there are few that are more 
familiar, that is occur more frequently, than those of which I have been 
giving an explanation: at the same time I think it may be observed with 
confidence that there are few that are so far from being clearly under- 
stood. If it be true that our ideas are derived all of them from our senses 
and that the only way of rendering any of our ideas clear and determinate 
is to trace it up to the sensible objects in which it originates, the only 
method that can be taken for explaining them to the purpose is the method 
I have just been taking here. This method is that of defining these and 
other names of fictitious entities not fer genus and diferentia, nor by any 
other of the methods which are applicable to real entities, but by a method 
which I have ventured to style that of paraphrases: a method new in itself 
and which therefore if mentioned at all must be mentioned by a new 
name. Now this method is one that most assuredly has never been taken 
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hitherto: if therefore they are now properly explained this is the first 
time they have ever been so. These explanations then, dry and tedious 
as they arc, seemed indispensable: since without them no part of what fol- 
lows could have been clearly and perfectly understood. No wonder that 
legislators should not any where have done precisely what they ought to 
do when they have never hitherto had a clear understanding of what it is 
they themselves have actually been doing. No wonder they have so often 
handled their instruments improperly when as yet they have not so much 
as learnt to distinguish one of them from another. 

With regard to the powers hitherto spoken of we have seen by what 
operations on the part of the law they are constituted: it is in every case 
by 'permission only in as far as the agency of him to whom the power is 
given is concerned. Where the power is in its highest degree of force, a 
command indeed as we have seen must be superadded. But who is the 
person to whom such command is issued.^ not to you, the person to whom 
the power is given, but to me, the person who am commanded to assist 
you. You have a power given you to draw water out of a neighbouring 
pond. For you to possess this power the law has no need to do anything 
more with respect to you than to permit you: that is in eSect to do nothing. 
This is all it can do with respect to you in order to give you such a power 
with respect to the thing in question as shall be beneficial: beneficial that 
is to you. And when it does no more with respect to you, the effect of what 
it does upon the whole, if it does anything, this effect I say can not fail to 
be beneficial to you: for if upon any occasion you find that a benefit is to 
be obtained by doing of the act which you are empowered to do, you do it, 
and reap the benefit accordingly: if not, you forbear to do the act, and at 
the worst you are but as you were. 

But now, besides permitting you to do the act, let the law command 
you to do it, and the case is very different. It is very likely that now the 
power given you may not be beneficial to you. To judge from so much 
of the case as has been stated, it should rather seem that it really were not : 
for had it been your own benefit that the law had in view it would gen- 
erally speaking have been suffident to have left you at liberty to exerdse 
the act if you had thought proper. A man is sure to have the inclination to 
do what is beneficial to himself, so as he has but the knowledge of what is 
best calculated for that purpose. If then there be any case in which the law 
in the view of causing a man to procure himself a benefit by any act takes 
upon itself to compel him to do that act, it must be upon the supposition 
that although he has (as he cannot but have) the general inclination to do 
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what seems beneficial to him, yet he has not the inclination to do the par- 
ticular act in question, for want o£ knowing that it will be beneficial to 
him. But these very [casesl in which the interference of the legislator Is 
to supply the want of knowledge are comparatively but rare: where in 
the direction of a man’s actions it takes an active part it is much more 
commonly for the sake of supplying not so much the want of knowledge, 
as of inclination. Now this is the case where the act which the law wishes 
to see done is the act of one person, and the person for whose sake it wishes 
to see the act done, the person I mean whose benefit it has in view is an- 
other: in this case therefore it is necessary that it should command. Where 
this is the case then the power which is given to a man may be styled a 
fidudary power, or in one word, a trust: if the design being that it should 
be done for the benefit of the party himself who is left at liberty to 
exerdse it or not as he thinks proper, it is styled a benefidal power: if it 
be for the sake of both parties that the command is issued, the power may 
be styled a benefidal power as well as a fidudary one. On your neigh- 
bour’s land there is too much water: on your land thei'e is not enough: the 
law permits you to draw water from his land upon your own: it thereby 
gives you or confers on you a power: but besides that it commands you to 
draw off the water: it thereby renders the power fidudary, or in other 
words confers or imposes on you a trust: but in as much as the doing of the 
act is by the supposition for your advantage, the power may be styled a 
benefidal one with respect to you at the same lime. Suppose the water not 
to be wanted on your field; and the power is purely fiduciary merely and 
not a benefidal one: meaning always with respect to the person who is 
empowered.® 

® It may appear a difFercnt case in words, but in fact it will come to the same thing, 
if the case be that the person empowered to do nn act is not absolutely commanded to 
do il, but only commanded that if he does do it he shall do it in such or such a niannei r 
this ia only making the command not absolute but conditional: so long as the condition, 
that is the event the happening of which or the ciicumstances the existence of which 
is the condition, docs not take place, the command does not take place* but if the 
condition takes place the command thereupon takes place as before. You are not obliged 
to bring water upon your field at all 5 but if you do you aie obliged to fetch it from 
youi ncighboi’s: or to take it another way, your neighbor is not obliged to remove the 
water from his field at all} but if he does he is obliged to transfer it upon your’s* or to 
pul another case, you are not obliged to remove water fiom youi neighbour*s land at 
all} but if you do remove it, you are obliged to remove it at a particular time when the 
absence of it will be most advantageous to him: or on his pait he is not obliged to 
convey any water upon your land at all: but if he does he is obliged to convey it at a 
particular time wheu the picsencc of it will be most advantageous to you. Language 
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[Conclusions on the Nature oj Pro'perty.] 

It may be observed by the bye that although it should be clearly known 
for example that such or such a magisLi\ate being the magistrate to whom 
it belongs in the first instance to maintain you in the possession of it is not 
disposed so to do, you might nevertheless be said to be apparently in the 
possession of it de facto and to have appai^ently an effectual title to it, pro- 
vided it appears that such or such another magistrate would: to wit airy 
magistrate who is superior, or paramount in the scale of jurisdiction to 
the former, 

18 hardly precise enough to furnish a rule for determining in every case whether a 
man shall be said to perform two different acts, or to perform the same act in two 
different manners. It should seem then that in every case in which it would be proper 
to say that a man performs an act in two different manners it might be at least equally 
if not more proper to say that he performed two different acts. Upon this latter 
supposition, the circumstance which h common to the two may be considered as the 
condition which must take place in order for the command in question to attach : so that 
all the difference between the being obliged to do such an act absolutely, and the 
being obliged if he does it at all to do it in such or such a particular manner, is that in 
the former case the obligation is absolute, in the latter case conditional. In both cases 
there is a command j and it is by this command that the trust or fiduciary power, wliat 
there is of it, is constituted, Of the circumstances that may be considered as entering 
into the constitution of an act known by a certain name, take any one in particular and 
suppose it absent, the act is left free and tlic power that is given is beneficial only: 
suppose it present and the act is commanded and the power of performing it becomes 
fiduciary. 

In point of language any two acts may be considered as being the same when any 
one phrase can be found that will serve to indicate them both: but in point of fact 
no two acta are perfectly the aame, To be perfectly the same, they must be the same 
with regard to the particles of matter in which they commence, the particles of nktter 
in which they terminate, the particles of matter through which the action which they 
consist in is propagated during its progress, as also in respect of time and of place: 
but that they should be the same in respect of all these constituent circumstances is 
impossible: which impossibility is recognized by the common axioms that no body 
can be at the same time in different places, nor any two bodies at the same time in the 
same place. 

But this is not peculiar to a fiduciary power nor to that sort of act in which the 
exercise of a fiduciary power consists, nor to that sort of command whereby a fiduciary 
power is constituted; to be conditional is no more than what may happen to any sort 
of command, one as well as another, 

[End of passage on Analysis.] 

^ [Though the beginning of this material is missing, it seems to belong here as a 
conclusion, rather than in chapter z.] 
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By the help o£ the above distinctions it may now be ascertained how far 
and in what sense a man may be put out of possesion, meaning legal pos- 
session, of a thing by an act which notwithstanding shall be treated upon 
the footmg of an offence. It is possible that a man may by such an act be 
made to lose the legal possession even de jure: by the English law, for 
instance, if a man steals a thing yet if the thing be afterward sold even 
by the thief in open market, he who at the time of its being stolen had the 
legal possession of it de jure^ loses that possession. But more commonly 
when it is by an offence that a man loses the de facto legal possession of a 
thing, that is the effectual title to it, de jure legal possession of it, that is 
the valid title to it, remains, for a considerable length of time at least, 
unchanged. Now the effectual title we see depends upon the disposition of 
the magistrate: the disposition to observe, or not to observe that conduct 
which consists in the maintaining the person in question in the physical 
possession of the thing in question. But the duty of the executive magis- 
trate on this as on all other occasions is to act in conformity to the law : 
that is, on an occasion like the present, to give the effectual title, the pos- 
session de facto y to him who has the just title, the legal possession de jure. 
Now in order thus to conduct himself on the present occasion as on any 
other, there are three qualifications or endowments which as we shall 
often have need to observe it is necessary he should possess : I mean knowl- 
edge, power and inclination, a certain species and measure of knowledge, 
a certain species and measure of power, and a certain bent of inclination. 
If then he possesses them all, he cannot but act in conformity to the law: 
if he fails in respect of any one of them, he can not. Now when he does 
not, the failure may either be his fault or not his fault: and when it is not 
his fault it either be the fault of some other person, or the fault of nobody. 
The knowledge in question is agsun of two sorts; i. knowledge of the law, 
2. knowledge of the fact. Knowledge of the fact is in the present case the 
knowing that such or such a particular event has happened: and that such 
and such other particular events have not, any of them, taken place. 
Knowledge of the law is the knowing that the law has provided that an 
event of such or such a description shall be regarded as having in favour 
of such or such a person and with respect to such or such a sort of thing, 
the effect of an investitive event: and that the event above mentioned to 
have happened is of that description, and that the individual person and 
thing in question are each of the sort in question : as also that such or such 
sorts of events and no other are accordingly to have the effect of so many 
divestitive events as against that person and with reference to that thing: 
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and that none of any events that have happened are of any of those sorts. 

Now there are various means by which the magistrate may be deprived 
of the above requisite endowments: some of them by his own fault, others 
of them without it. Knowledge of the fact may be withheld from him by 
suppressing or desti'oying written or other permanent evidences of it: by 
forging or fraudulently procui'ing counter-evidences: by suppressing oral 
testimony: by giving or procuring false testimony: fower, by a fsulure 
on the part of those whose duty it is to assist him, by the evasion of 
those on whom it should be exercised, or by the opposition of a superior 
controlling force: inclination, in a remote way as before by with holding 
true information from him, by supplying him with false, or in a direct 
way by applying the force of any sort of motives alluring or coercive, in 
such manner as to act upon him in any direction other than that of the 
line of his ofEcial duty. 

Of these various natures then are the means by which the possession of 
a trust or any other article of property may be offended against; and the 
offences thus committed are of a very different nature fi'om those which 
regard the exercise of the right of property in question. The exercise of 
this right is the same thing with the occupation of the thing which is the 
object of the right. Now the idea of occupation is always a positive idea: 
it includes the idea of some act as performed by the person who is said to 
occupy. On the contrary the idea of possession is in the case of the first 
mentioned sort of possession, to wit physical possession, a purely negative 
one. It imports nothing more than the absence or the negation of such acts 
on the part of other persons as would have the effpet of preventing the 
possessor from occupying the thing in question. For a man to occupy a 
thing he must act: for him to possess it physically, there is no need that 
either he or any one else should act at all. No more is there in order for 
him to possess it legally de jure: at least from the time that this investi- 
tive event by which his title was created has taken place. No more is there 
in order for him to have the legal possession of it de facto: unless where 
he has lost the physical possesaon of it, in which case certain course of 
conduct is requisite on the part of the magistrate and his assistants in order 
to bestow it on him anew. 

As to the word occupation it may be applied as well to an object of in- 
corporeal as to an object of corporeal property: but between the ideas that 
are annexed to it in the two cases there will be a little difference. Where 
the object is corporeal the nature of the act signified by the word occupa- 
tion will easily enough be apprehended : where it is incorporeal, not with- 
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out some difficulty. In the former case the material body in which the act 
of occupation terminates is suggested immediately by the very word 
expressive of the thing which is said to be occupied and which is spoken of 
as the object of the property: in the latter case, no such material body is 
immediately suggested. Suggested however by some means or other it 
must be before any distinct image can be painted in the mind, in short 
before any clear idea of the termination of the acts in question can be ob- 
tained, and consequently before any intelligible idea annexable to the 
word occupation can be found. In the case of that species of incorporeal 
property which is here in question viz: a trust, the corporeal object will in 
different cases be different according to the nature of the power or the 
right in the exercise of which the performance of the trust consists. If it 
be no more than a power over things, things only will be the objects in 
which the act of occupation can terminate; if it be a power over persons, 
the objects in which the acts of occupation terminate will belong to the 
class of persons. Now when this is the case with an act the idea of its 
progress is a little different from that of the progress of an act which 
terminates in a portion of unsentient matter: it admits of more varieties, 
and is more difficult to conceive. Where the act is to terminate in a mass 
of unsentient matter, a considerable quantity of motion must be produced 
for the purpose in the body in which the act originates, and continued 
during the whole progress of tlie act until it arrives at the body in which 
it is designed to terminate: a motion sufficient to produce that effect with- 
out the help of any othei' motion originating from volition. In the case 
where the act is to terminate in a human person, or other sentient being, 
no such motion is requisite to be produced. Not but that even here, some 
sort and degree of motion is necessary j but this motion may be of so slight 
and subtle a nature as could not produce the effect it is attended with on 
any other body than that of a creature endowed with volition, nor in vir- 
tue of any other power than that of acting on his will. Mentor, when in 
order to withdraw Telemachus from the enticement of Calypso’s Island, 
he had determined to convey him on board the Phoeacian ship, had noth- 
ing left for it but to treat him on the footing of an irrational being and to 
take advantage of the instant when they were standing together on the 
brink of a promontory, and to push him headlong into the sea. Had he 
possessed the same influence on the inclinations of the young prince as 
on so many other occasions he had exercised, a nod or a wmk might have 
been sufficient. Now even this nod or this wink would have been a motion: 
but such a motion as could not have been attended with any material effect 
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but by means of the association which custom has established between such 
signs of volition on the pait of one sentient being, and the volitions and 
thence the physical actions of another. 

It is witih language ® in general as with mathematical language in par- 
ticular. Algebraical notation may on many occasions be made use of with 
advantage for the sake of expedition: but it never is clearly understood 
until! it be translated into the language of geometry or plain arithmetic. 
In like manner abstract phraseology must on many occasions be tolerated 
for the same reason: but on no occasion can it be clearly understood unless 
it can be translated into such expressions as have a direct reference to the 
sensible objects that are in question. 

We come now to offences against trust. A trust is a species of property. 
To discover the offences to which a trust may stand exposed we must dis- 
cover the offences to which property in general may stand exposed. 

In speaking of property there are four things to be considered i. the 

® Judging according to the fashion of language it might be thought that there arc 
sorts of offences against trust besides those above specified; for example where a man 
exercises a power which lawfully belongs to him, but in a immm in which it is not 
lawful to exercise it. But this distinction between the power itself and the manner of 
exercising it would hardly I believe stand the test of examination. It would be found 
impracticable, I take it, to give any clear and intelligible account of tlic matter whereby 
it siiould appear that thei'e are two distinguishable cases, in one of which the power 
itself is illegal, and in the other the power itself legal, but the manner of exercising it 
illegal; for at bottom where is the difference between exercising such and such a power 
and exercising a power in such or such a manner? In one case the fossesmu of the 
power (or of the condition to which it stands annext) is considered: in the other the 
Mefcise of the power, viz: the performance of a certain act. To have an idea of a power 
exercised, we must have an idea of some action which is performed: of some action 
by the performance of which a man exercises a power. A man exercises a certain power 
by performing a certain action. Now any action (taking the circumstances into the 
account of its description) must either be lawful or unlawful. If then the action be un- 
lawful, it will be as proper to say that the power of performing it does not belong to 
him as that the exercise of it is unlawful, If the action be lawful it will be no more 
proper to say that the exercise of the power is unlawful than that the power itself is. 
I may here perhaps be accused of subtlety: but it is not rather the popular usage that Is 
chargeable with subtlety in setting up a verbal distinction which has no foundation 
in point of fact? If ever it should be necessary to speak of a power as one thing and 
the manner of exercising it as another, or in other words to speak of the same power 
as a thing that may be exercised in divers manners, it ought at least to be remembered 
that the only way to analyze the expression and dear up the ideas that belong to it is 
to point out the act which is performed when the power is said to be exercised in such 
or such a manner, and to consider different manners of exercising what is called the 
same power as constituting an alternate power of itself. 
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nature of the thing which is spoken of as the object of the property, a. the 
person who is said to possess the property, or to whom the property is said 
to belong, who is styled the proprietor and whose property the thing is 
said to be, 3. the nature of the relation or proprietorship which subsists 
between that person and that thing: ® and in virtue whereof the person is 
said to be the proprietor, owner or possessor of the thing j and the thing 
to be the object of the property or of the possession, or more briefly, the 
property or the possession of that person. 4. the acts in which the exerdse 
of the property consists. 

First then with regard to the object of property. This according to the 
distinction which is commonly made may either be a corporeal object or 
an incorporeal one. But the only objects which have any real existence are 
those which are corporeal. It follows that those which are styled incor- 
poreal objects of property can be nothing but so many fictitious entities. 
Now to possess a fictitious entity, were the matter to rest there, would be 
to possess nothing. Property therefore must either amount to nothing at 
all or it must relate somehow or other to some corporeal object j that sort 
of property which in common speech is said to have only an incorporeal 
thing for its object as well as that which is said to have a corporeal one. To 
have a clear idea of what is meant by any of the names applied to an in- 
corporeal object of property we must look further: we must push on till 
we come to the corporeal object or objects which are its soui-ces. That 
which is styled a corporeal object is one single and entire corporeal thing: 
that which is styled an incorporeal object is either one or several corporeal 
objects considered in some particular point of view. Where the object of 
the property is said to be corporeal that object, the real corporeal object, 
presents itself necessarily and immediately upon the mention of the prop- 
erty. Where it is said to be incorporeal, the real corporeal object does not 
thus immediately and necessarily present itself. It is not necessary upon 
the present occasion to enter into the examination of the necessity there 
may be for setting up this fiction: it is sufEdent that it be actually and uni- 
versally set up, and that it is so firmly engrafted into eveiy language that 
it is now impossible to carry on discourse without it. The fact is then that 
wherever the thing which a man is said to have for his property is either 
less or more than one entire single and determinate corporeal object a fic- 
titious entity is created as it were for the purpose and spoken of as being 

° There are a great variety of other phrases which are made use of on this occasion: 
but it would be foreign to the nature of the present design to attempt giving a full 
and perfect catalogue of them. 
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the object of a man’s property: as being the object of which he is said to 
have the property, and what he is said to possess. This fictitious entity to 
distinguish it from the real entities that may strictly speaking be the ob- 
jects of property is styled an incorporeal object of property. In these cases 
then the immediate object of the property is a fictitious entity: ultimately 
however the property must always relate to some really existent objects 
capable of being the objects of corporeal property; otherwise the property 
as has been above observed would amount to nothing. 

The modifications of which the several incorporeal objects of property 
are susceptible must therefore have reference to and be determined by 
those of which the several sorts of corporeal objects of property are sus- 
ceptible: and to give an idea of the former we must begin with obtaining 
an idea of the latter. 

In the first place then the object of property when corporeal is either 
rational or irrational: in other words it is either a f arson, that is a human 
aeature, or a thing. Things agmn are either animate or inanimate. Inani- 
mate things again are either immovable or movable. By immovable things 
are meant those objects whether natural or artificial which in order to be 
made use of do not in their totality require to be moved: such as a piece 
of dry land, a piece of land covered with water, a house and so forth.'' 

[Secondly] with regard to the nature of the relation which subsists be- 
tween the proprietor and the object which is his property. This relation 
is what may be called a legal one. A man may be said to bear a legal rela- 
tion to any object when dither he on his own account or on account of some 
other person, or some other person in his favour are either commanded or 
forbidden to exerdse any act having its termination in that object. If this 
definition be just, it follows that the legal relation which the same person 
may have to the same object of property may be as many as there can be 
changes run upon the followng articles: i. two persons concerned and 
each of them commanded to do the act or not commanded: forbidden to 
do it or not forbidden. 

[Thirdly] with regard to the acts in which the occupation of the prop- 
erty consists. These acts may be exerdsed either directly by the very per- 
son himself who is here considered as the proprietor, without the inter- 

Upon examination it would be found that in the nature of the things themselves 
there is no clear line drawn between these two classes of objects, since there is no one 
particle of matter that can be used but what can be moved. To ascertain in all cases to 
which of them a given article is to be referred it will therefore be neceasaty that the 
line should be drawn by positive law. 
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vention of any other pei'son, or indirectly through the intervention of 
some other person; in other words either by the immediate acts of the 
proprietor in question, or the acts of another who stands appointed by 
such proprietor : in the former case the property may be said to be occupied 
direct, in the latter case indirect. 

Now according to the custom of language whatever legal relation a 
man bears with respect to any object, whether it be a person or a thing, he 
may in virtue thereof be said to possess a kind of fictitious entity called 
a condign in life, or more briefly a condition. In this case such condition 
so long as he continues to possess it is oftentimes considered as a kind of 
clothing or covering with which he is said to stand invested: for such are 
the shifts to which the authors of language have been forced to recur in 
theii" endeavours to extend the application of that subtle instrument to the 
various purposes of life,® Now the time during which a man continues to 
stand thus invested can not be unlimited, since even the time during which 
a man continues to act is never unlimited. It must therefore be limited, 
and that by two events, the one marking its commencement and the other 
its termination: the former of these may be styled with reference to the 
condition in question the investitive event; the other, the divestitive. Now 
when a man in the pui-suaiace of the will of any proprietor exercises any 
act on a thing which is the object of his property, such agent also may on 
that account be said to bear at least a temporary kind of legal relation to it, 
and in virtue of such relation to stand invested with at least a temporary 
condition. It appears then that incident to every condition there must be an 
investitive and a divestitive event. These may each of them be either vol- 
untary or purely natural. They may be styled voluntary when they depend 
in any sort upon the will of any person j purely natural when they have 
no such dependence. When either of them is voluntary, the person on 
whose will it depends is in virtue of such dependence spoken of as pos- 
sessing a certain sort of power, viz: an investitive or a divestitive power 
with reference to the condition in question. 

It is evident that although a man should possess the investitive, yet if 
he possess not the divestitive power with reference to any condition, the 
acts done in virtue of such condition by the person who stands invested 
therewith have but a slight dependence on his will j and it is only by a sort 
of extension given to the import of the terms that they can be referred 

® Invested^ from the Latin imesfiOy to clothe. Under the Feudal law, where a person 
had an estate given to him to be paid for by certain services which were styled feudal, 
he was said to be invesUd with the fief or feud. 
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to him as their author. On the other hand when a man possesses the di- 
vestitive power with regard to any condition conferring property and no 
limitation in point of time is set to the exercise of that power, so that he 
may exercise it at any time, the dependence which the acts of occupancy 
in question have upon the will of the original proprietor is very strong, 
and the interest if such it can be called which is possessed by the derivative 
occupant is almost too precarious to come under the denomination of 
property, or to cause him to be spoken of in ordinary discourse as one who 
on that account stands invested with a condition. One who in the character 
of a guardian or other trustee takes care of a man’s house shall be consid- 
ered as having a certain sort of interest or even property in the house; 
while a servant taking precisely the same care of the house shall not com- 
monly be spoken of as possesssing any sort of interest in it: yet all the dif- 
ference there is between the condition of the trustee in the one case and 
that of the servant in the other may be that the right which the former has 
of occupying the house has a certain duration, while that of the latter may 
be put an end to at any time at the pleasure of the benefidal owner. In the 
latter case the influence whicli the will of the original proprietor has on 
the nature of the acts exercised on the subject in question by the deriva- 
tive occupant is so strong and so obvious that the thing is considered as 
being the property of the former in virtue not merely of such acts as may 
have been exerdsed on it by himself, but even in virtue of the acts exer- 
dsed on it by the latter: in so much that the very acts of the latter are in 
common discourse spoken of as being the acts of the former, and the for- 
mer is considered as continuing the sole proprietor of it all the time. On 
the other hand where the divestitive event is in no respect dependent on 
the will of the original proprietor, the influence which he has on the acts 
of the derivative occupant is in comparison feeble and precarious: the acts 
of the latter are no longer considered as being the acts of the former: the 
property of the thing is conceived as being divided between the two par- 
ties, all the property the original proprietor has is considered as being 
confined to the investitive power, which power being once exerdsed is 
from thenceforward at an end, from which period the whole property 
of it that remains centers exclusively in the derivative occupant. 

Not that this influence is in every case absolutely nothing. On the con- 
trary where the property is of that sort in which the description of the 
acts in which the occupation of the object consists is limited by the obli- 
gation of rendering them subservient to the benefit of some other person, 
the original wish and intention of the original proprietor is a drcumstance 
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that may have a consideraUe influence on the conduct of the derivative 
occupant. This we may see exemplified in a particular manner in public 
trusts: in which the right or power of investment or as it is commonly 
called of election or appointment is found not to be altogether insignifi- 
cant even though no divestitive power be lodged in the same hands. 

Upon the whole then it appears that the power which belongs to a man 
in virtue of his possessing property is either direct or indirect. By the 
direct power is to be understood the power of occupation. The indirect is 
either investitive or divestitive. These are distinctions which apply alike 
to every sort of property, of whatsoever nature be the object of it: as also 
to every sort of right and every sort of power3 words of which the import 
is included indeed in that of the word property when taken in its most 
extensive signification. 

[End of conclusions on the nature of property.] 

Uses of This [Book] ° 

To conclude and at the same time apologize in some manner for the 
long-winded and abstruse discussion contained in this [book], it may be 
not amiss to give some account of the uses that may be made of it. These 
may be as follows 

1, To draw some sort of line between the penal and the civil branches 
of the law-system. 

2, To lay the foundation for the plan of the complete body of laws sup- 
posing it to be constructed ab origine^ according to a method of division 
grounded on natural and universal principles. The field of legislation is 
a trackless wild which how often so ever traversed has never hitherto 
been surveyed by rule. 

3, To exhibit a plan to work upon, a standard to be guided by in digest- 
ing or reducing a body of customary law or a mixed body of customary 
and statute law together into a pure body of statutory law. 

4, In point of matter — ^to exhibit a clue whereby the legislator may be 
guided in his endeavours to avoid the great imperfections which a body 
of laws is liable to fall Into, weabiess on the one hand tyranny and op- 
pressiveness on the other. Weakness from want of qualifications, tyranny 
from want of clearness, the one or the other as it may happen. 

5, To restrain the Ucentiousness of interpretation. 

® Aftei a discussion so abstruse and so fatiguing, something may be expected by way 
of apology from the writei, something by way of satisfaction to the reader. Labour is 
sweetened by utility. 
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Legislators may travel with their eyes open over a plain and level road: 
instead of groping their way blindfold through a wood. Expository juris- 
prudence, the art of finding clear ideas to annex to the expressions of a 
man whose ideas were not clear, instead of being the only branch culti- 
vated would be thrown aside. The legislator might need a censor but 
would need no interpreter. He would be himself his own and sole inter- 
preter: the task of censure he would leave, and the exercise of it he would 
give encoui'agement to, in others. 

6, To exhibit a common standard, by which the several systems of law 
prevailing in every country may respectively be compared, and thereby 
their mutual agreements and disagreements represented, their compara- 
tive excellences and defects exhibited to view; to the end that what is 
excellent in one system may be transferred, that improvements in the 
most important art of all, the art of legislation, may like other arts make 
the tour of the globe, and that each legislator may add to his own wisdom 
the wisdom of his neighboui'S and contemporaries. 

7. That the method of teaching the art of legislation may be improved, 
or rather that such a method may be invented, and thereby an acquaint- 
ance with the prindples of this art may be diffused and rendered common 
among the body of the people. It is thus tliat in time the labours of the 
legislator may make room for the judgment and industiy of the Profes- 
sor: and the fruit of Invention be made the subject of Science. 

Of the character of offences an account has been already given: 
thereby therefore an accoimt was also given, though without announcing 
it, of the purport of the several laws which it might be proper to establish. 
Take this chapter then and the preceding one, lay them together and we 
have, such as it is a complete and pretty detailed plan of a complete body 
of the laws. The former chapter, taking the lead, gave an idea of the na- 
ture purport and substance or matter of the laws: the business of the pres- 
ent has been to give an idea of the form into which it might be proper that 
substance should be cast: of the expressions or shapes of discourse with 
which it seems necessary that the several laws as determined by the prin- 
dples contained in the preceding chapter, should as it were be clothed, in 
order that the true nature and mutual connections of those laws might be 
made apparent, and of the order in which it seemed most convenient those 
masses should be arranged. It is to be remembered that by this parcelling 
out what relates to the several offences, the whole law is parcelled out. 

[In ch. xd, “Division of Offences, ” in the latroducAoTt to the Principles of 
Motels mi Legislation.] 
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Not but tliat every law may have, aad it will probably be found con- 
venient that every law should have, a civil branch as well as a penal: a 
part which holds an act up to view in the character of an offence: and a 
part which holds not up to view any act in any such character. But the civil 
branch of each law, as hath been shewn, is but the complement of the 
penal: it is on the penal that every proposition which may be found in a 
book of law depends for its obligative force. When the substantive clause 
or clauses to which a clause that is not imperative relates is traced out and 
understood, the true nature and efficacy of such clause is clearly under- 
stood: till then, it remains in darkness. Not that the order in which these 
two branches follow one another in point of importance is necessarily de- 
termined by that in which it is most convenient they should follow on in 
idea for the purpose of intellection. In point of importance the civil branch 
(if it be possible to draw a line between matters so intimately and insep- 
arably connected) might possibly be found to precede the penal: but it is 
the penal at any rate that clsums the head in the order of intellection and 
concentration. 

Every law may then be distinguished from every other. Indeed as the 
same division of civil or expositive matter belongs in common to a multi- 
tude of divisions of penal or mandatory matter, many laws, any two laws 
almost, mil have a vast portion of their substalnce in common: they mil 
be like contiguous triangles, like the diagrams of pyramids represented 
as standing upon the same basis: but the matter of each mil be separately 
describable: as in pyramids so represented the parts of each are separately 
assignable. 

The several laws that in a new code shall be established or that in an 
old one may be conceived to be established upon this plan will be the inte- 
grant or aliquot parts of that vast and complicated whole: the several 
parts of a law as herein above described being the constituent parts of 
the above-named integrant ones. The number and description then of the 
several laws of which the system is composed being once given, the whole 
code will be given likewise: the parts or contents of it will be an object of 
arithmetic: the lineaments and limits of it an object of mensuration. They 
may be placed contiguous: they may be connected together: and one book 
will hold them. On, that one book any man may lay his hand and say, 
“Within this cover is the sole basis of my rights, the sole standard of my 
duties. Duties and rights together, here I shall be sure to find them: else- 
where I have no need to look for them.” 

In the second place, it will exhibit at the same time a plan for the diges- 
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tion of the customaiy law. The customary law as hath been shewn is not 
any essentially distinct branch of the body of the law, it differs not from 
statute law in substance, but in as far as it is at all intelligible, in as far as 
it has any force or efficacy, it must be considered as a miscellaneous branch 
of statute law ill-expressed and ill-defined. To speak of it at all it must be 
spoken of though inaccurately and in the way of fiction as if it were a por- 
tion of statute law. It must be spoken of under the same language as the 
statute law of which it is the precarious and elusive substitute; as paper 
is brought to account under the heads of pounds, shillings and pence like 
sterling money. It must be represented if at all as containing such and such 
parts; as containing imperative, expositive, limitative, exceptive, and ex- 
tensive clauses. And what then are these clauses? if apt in point of expres- 
sion as well as of substance, they will be nothing more than so many por- 
tions of discourse which are proper to be adopted into the body of the 
statute law: that is into the body of the code: blanks of steiding bullion, 
which want nothing but the stamp of authority to give them currency. 
Whatever then antecedently to the enactment of a new code was cus- 
tomary law, the same being stamped with the seal of authority, becomes 
statute law with the rest. At present we may boldly affirm that among all 
the system of law which prevail among the several nations of the world, 
there is not one which does not exist more or less of it in the form of cus- 
tomary law; so that as yet no instance of a complete code of statute law 
is any where to be found. It follows not however by any means that if a 
complete code of that kind were given to any nation it must thereby be 
deprived of so much as a single article of those ancient and respected in- 
stitutions to which the people in many instances with great reason are so 
strenuously attached. If they lose their present form by such a change, it 
is only in order to be invested with a better: if the unessential parts of their 
nature are changed, it will be only in proportion as the essential parts are 
brightened and improved. Conceive a complete code to be established mo 
mtu. If in any point it be re-aeative of the old law, it wiU po temto be 
a digest of such old law: if the old law were in the statutory form, of the 
statute law: if in the customary form, of the customary law. 

The customary will thus be destroyed indeed: but how? as the old King 
in the fable by the pious care of his children was destroyed: by changing 
a life of decrepitude and deformity into a life of strength and beauty. 

In the third place, it gives room for making alterations without incon- 
venience. No system of laws wiU ever it is probable be altogether perfect: 
none so good but that a greater share either of information or judgment 



USES OF PRECEDING CHAPTERS 333 

or of probity might make it better. Even if at any given instant it were 
really perfect, at the next instant, owing to some change in national affairs 
it might be otherwise. Every system of law then may from time to time 
be requiring alterations: and though it never were to require any, yet 
owing to the fluctuation of human councils, alterations would in fact be 
made in it. In a body of laws as in every other complex piece of mecha- 
nism a great part of its perfection depends upon the facility with which 
the several parts of it may be altered and repaired, taken to pieces, and 
put together. But such a system if constructed upon a regular and meas- 
ured plan such as that appears to be which we have been attempting to 
sketch out, would not only have the advantage of every other which re- 
mained untouched, but alterations, whenever any were made, would give 
less disturbance to it: provided that such alterations, as often as any were 
made in point of form, were accommodated as they easily might be to that 
of the original government. The effects and influence of eveiy such pro- 
vision whether it were an entire law, a provision expositive, limitative, 
or exceptive, might then with certainty and precision be traced on and 
out by reference throughout the whole body of the laws. At present such 
is the entanglement, that when a new statute is applied it is next to impos- 
sible to follow it through and discover the limits of its influence. As the 
laws amidst which it falls are not to be distinguished from one another, 
there is no saying which of them it repeals or qualifies, nor which of them 
it leaves untouched: it is like water poured into the sea. 

To distinguish different things we must give them different names: 
of that which has no name nothing can be said. 

In the fourth place, the regularity which it would give to the laws in 
point of form would be a test and by that means a sort of pledge of their 
propriety in point of matter. 

It is plain that in a body of laws the main object, and the sole object of 
intrinsic importance, is the matter: what it is in point of form is no other- 
wise of importance than in virtue of the influence which the form has on 
the nature or efficacy of the matter. But it is the particular use and deagn 
of the plan here in question to exhibit and display the matter of the law 
in the clearest light and in its genuine colours. The fundamental principle 
which is the basis of the system of laws here sketched out is the principle 
of utility: and the method here proposed is particularly calculated to shew 
how far that principle has been deferred to, and where if anywhere it has 
been deviated from. It is the business of that principle to mark out all 
along the proper line for the steps of the legislator to pursue: it is the 
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design of a plan like this to throw the strongest light upon those steps, 
and to shew on every occasion in the clearest manner how far they have 
been guided by that line. 

The catalogue of the laws is made out from the list of the acts which 
are held up to view in the character of offences: the acts which are thus 
held up being selected on account of a mischief they seem calculated to 
produce, are arranged according to the different modifications of which 
that mischief is susceptible. In the cases in which an act is deemed mis- 
chievous upon the whole it is made the object of the imperative part of 
a law: in the cases in which it is deemed not to be mischievous upon the 
whole it is made the object of a qualificative part of the same law. The 
amplitude of a law is as the amplitude of an act which it makes'an offence: 
the original amplitude of the law as the original amplitude of the act, 
antecedently to the qualifications by which it is narrowed: the residuary 
amplitude of the law as the residuary amplitude of the act, deduction 
made of what is subtracted from it by those several qualifications. Now 
the amplitude which is given to a law manifests itself in the imperative 
provisions: the discrimination which is given to it, in the qualificative 
prowsions. Take then on the one hand all the imperative provisions be- 
longing to the several laws that compose the code, add together their 
respective amplitudes: take on the other hand all the qualificative pro- 
visions belonging to the same laws, add togcthei' in like maimer their 
respective amplitudes, — on the other side from the sum of the one com- 
bined with the sum of the other results the general character of the whole 
system. If it be weak and insuffident in any part it is owing to the total 
absence or narrowness of some imperative provision: if it be tyrannical 
and oppressive it is owing to the absence or narrowness of some qualifica- 
tive clause. Conadered in a general view, to the imperative clauses it 
owes its vigour; to the qualificative its mildness: to a happy proportion- 
ality and correspondency between the two, its wisdom, and thence what- 
ever share of utility remains to it upon the balance.^® 

Under this head we must include those clauses which give to one set -of men 
power over another; because whatever acts of authority a man to whom such a power 
is committed may exercise in virtue of such power, the law allows of: whatever 
mandates he may issue it adopts. When exorbitant powers are unnecessarily bestowed, 
and those powers are exercised in the performance of tyrannical acts, or the issuing of 
tyrannous mandates, it is the same thing as if so many tyrannous laws had been 
established ah initio. 

It must not be expected that an idea so general as this of the dependency of the 
character of the law upon the extent of the imperative and qualificative provisions in 
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Moreover in proportion as the law is deficient in any of those qualities 
which ai-e necessary to it in order to its being present in its proper form 
to the conceptions of those whose concern it is to be appraised of it, it 
becomes chargeable with one or other of the foregoing imperfections as 
it may happen. If from a failui’e in all or any of those respects, a sub- 
stantive law escapes altogether the apprehension of all parties whatso- 
ever who are concerned in it, of those who are to execute it as well as those 
who are to obey it,^^ the whole code becomes 'pro tmto weak and simply 
insufficient: if it escapes the apprehension of those alone who should obey 
it without losing the obedience of those who are to execute it upon the 
others in case of its being disobeyed, (the frequent and deplorable lot 
of laws too complicated and obscure to be sufficiently promulgated) it 
becomes insufficient and oppressive both at once: insufficient in the first 
instance, tyrannical and oppressive in the second. 

Now the qualities of precision, perspicuity and conciseness in the part^ 
are all connected either in the character of causes or effects, or both, with 
the regularity of the method which happens to be adopted for the whole, 
As to promulgation, this indeed is in itself an operation distinct from that 
of composition. Though distinct they are however to such a degree con- 
nected that unless compared upon a regular plan the whole code take it all 

it should be altogether an exact one. It should be understood for example that a law 
which gives powers or authority of any kind exercisable over persons or over things 
that in the main are the property of other peisons, adopts in effect all the acts of 
coercion that can be exercised by the person in authority over the persons subjected 
to it without abuse of trust: and has therefore tanto the effect of an obligative 
provision. It is in this way that the law may incur the charge of tyranny merely by 
confciring powers; which indeed is the most formidable and vexatious kind of tyranny: 
and yet powers constitutedj as may have been observed, rather by the exceptive, that 
is by the qualificative matter of the code than by the imperative. 

Moreover it is by obligations, partly compulsive and partly restrictive, and there- 
fore by matter of the imperative kind, that the powers mentioned above are guarded 
against abuse. The quality of mildness then with reference to the subject at laige 
depends partly upon the slackness of such part of the obligative branch of the code as 
relates to them, partly upon the strictness of such part of that branch as relates to their 
subordinate rulers: remembering always that the same person who is to some purposes 
a ruler is to other purposes a subject. 

A tyranny of man it has often and justly been remarked, though less discernible, 
yet when once exercised is more formidable and at any rate more baneful than a 
tyranny of the laws: A tyranny of man is that which is established by permission to 
command, or what is equivalent, by vague mandates. 

To obey a punitive law Is to execitte the substantive, 
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together never can possess a hundredth part of the publidty it ought to 
have. A plan therefore however excellent in other respects would be very 
imperfect after all, unless it were composed with a particular view to pro- 
mulgation: that essential and much neglected branch of administration 
by the abandonment of which the greater part of the legislative matter 
that subsists is continually rendering itself worse than useless. Now to 
disentangle one law from another, that which concerns one class of persons 
from that which concerns a diiferent class of persons, a man must know 
how to describe them separately: the means of doing which it has been 
one part of the design of this chapter to afford. 

In the fifth place it tends to check the license of interpretation. I mean 
of course what has been distinguished by the name of liberal interpreta- 
tion: that delicate and important branch of judiciary power, the concession 
of which is dangerous, the denial ruinous. 

Now this necessity supposing it to exist from whence does it arise.? 
From the want of circumspection or advertency, from the want of ampli- 
tude or discrimination in the views of the legislator. In the beginning, 
one might almost say till now, legislators have felt their way rather than 
seen it, taking up the ground by bits and pai'cels and without so much as 
attempting any general survey of the whole. In consequence no order, 
no connexity: no steps taken for guarding against oversights and omis- 
sions. The best-imagined provision might perhaps have done more mis- 
chief than good unless molded into form by the prudence of the Judge. 
On the one hand, the obligative part was not wide enough to embrace the 
mischief: on the other hand the qualificative parts were not wide enough 
to yield shelter to innocence or to afford the necessary range to power. 
But the incidents which foresight could not present to the legislator, ex- 
perience would from time to time be presenting to the Judge. What was 
to be done? Was the continual recurrency of partial evil to be suffered to 
reduce, to fritter away into nothing the hopes of general good? This was 
not to be endured. Here then in the very cradle of legislative empire 
grew up another power, in words the instrument of the former, in reality 
continually its censor and not infrequently its successful rival. How diffi- 
cult to distinguish what the legislator would have adopted had he ad- 
verted to it, from what he did actually advert to and reject. How easy to 
establish the one under pretence of looking for the other? especially when 
if truth refused her md, fiction was ready at their call. The legislator, 
perhaps an unlettered soldier, perhaps a narrow-minded priest, perhaps 
an interrupted, unwieldy, heterogeneous, unconnected multitude: th? 
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judicature, a permanent, compact experienced body, composed of con- 
nected individuals, pai'ticipating in the same affections and pursuing the 
same views. And thus sprung up by degrees another branch of customary 
law, which striking its roots into the substance of the statute law, infected 
it with its own characteristic obscurity, uncertainty and confusion. 

For disorders proceeding from the want of plan, a regular plan may 
at length, it is hoped, provide a powerful palliative at least, and in time 
it is hoped, a complete and effectual remedy. To superse,de as far as may 
be the necessity of disaetionary interpretation, the business is to give 
amplitude enough in the first place to the imperative matter in the code: 
and it is for this purpose that a general survey of acts fit to be made of- 
fences taken upon an exhaustive plan, was presented in the last chapter: 
in the next place to the qualificative matter: for which purpose an analysis 
of the possible grounds of justification conducted in the same manner, will 
be given farther on. By these processes when laid together, such a degree 
of comprehension and steadiness might one day perhaps be given to the 
views of the legislator as to render the allowance of liberal or discretion- 
ary interpretation on the part of the Judge no longei" necessary. 

But in an analysis of so extensive and intricate a nature, errors would 
unavoidably insinuate themselves : nor supposing it perfect would there be 
any assurance that the lights afforded by it should dways be steadily pur- 
sued: and even though a plan were eventually to prove perfect, yet ante- 
cedently to experience, it would be rashness to proceed upon the presump- 
tion of its proving so. Human reason does not seem to be yet far enough 
advanced to warrant our laying the discretionary mode of interpretation 
under an absolute prohibition in all cases whatsoever. It remains there- 
fore to contrive some expedient for guarding that power from abuses 
during the exercise of it, from the inconveniences it is attended with, and 
confining it within its proper limits. For these purposes a plan is contrived, 
which will be developed at length in a subsequent part of the work. Let 
the judge be required wheresoever he determines in the way of liberal 
interpretation, to declare openly his having done so: at the same time 
drawing up in termink a general provision expressive of the attention he 
thinks the case requires, which let him certify to the legislator: and let the 
alteration so made if not negatived by the legislator within such a time 
have the force of law. By this means the legislator would see what the 
Judge was doing: the Judge would be a counsel to him, not a control, the 
sceptre would remain unshaken in his hands. The experiments of the one 
would be corrected by the experience of the other: the simplicity of the 
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legislative plan would be preserved from violation: the con-ective applied 
would be applied, not in the obscure, voluminous and unsteady form of 
customary jurisprudence, but in the concise and perspicuous form of stat- 
ute law. 

As to the individual cause by which the propriety of the general altera- 
tion comes to be suggested, the authority of the Judge in this line should 
not be confined to the case in which whatever burthen was thrown upon 
one party would be so much taken off the shoulders of the other: and that 
no man be left in possession of a clear profit reaped in fraud of the old law: 
for by punishment past mischiefs cannot be recalled and whatever is yet 
to come may as effectually be prevented by a new law which may be made 
on purpose. 

In the sixth place it would facilitate a comparison between the laws of 
different nations. At present not only the jurisprudence of any given 
nation is a labyrinth in itself, but each one of those systems is a different 
sort of a labyrinth of a different form from every other. Few nations who 
can boast of having any considerable part of the body of their laws re- 
duced by authority to any such order as to bear the name of a code: none 
who can shew the whole of that body reduced to any such form. But of 
such codes as there are take any two and compare them together; and run 
over the list of the divisions that are respectively contained in them: in 
no instance will you find the titles of tljose divisions the same throughout 
or in the same order: nor where the titles themselves happen to be the 
same, will the contents of the divisions so intitled be found to be ranged 
upon the same plan. And yet if upon any occasion any pai-t of the legal 
systems of two different nations come to be confronted by any person, 
some common plan he must necessarily form to himself to which he will 
reduce them in his own mind. But if that which is taken for a standard is 
confused, his idea of the other will in like manner be confused; if the parts 
of the former were indistinguishable, equally so will those of the latter 
[be] . This then is a difficulty the remedying of which will be another ad- 
vantage derivable from a natural and regular plan of legislation. To 

It is a common rule that penal statutes ought to be construed strictly. This as we 
have seen seems consonant to utility as applied to the substantive laws themselves; 
otherwise when applied to the adj ective laws which concern the steps to be taken for 
carrying them into execution. There is reason why a man who upon the footing of the 
old law was not guilty should not be punished; there is none why a man who to the 
satisfaction of the Judge can be proved guilty should be suffered on account of a flaw 
in the process or in the law relative to it, to triumph in impunity, 
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every one of those labyrinths it would afford an uniform and consistent 
clue. By this means a set of tables might be formed exhibiting the pro- 
visions made by the several governments of the world (such of them 
whose policy was thought to be worth attending to) under the several 
heads included in the natural syllabus in question: a comparative view of 
the several systems of legislation confronted together in their correspond- 
ent parts and digested Into one work; a work which to borrow an expres- 
sion from divines might be styled a sort of universal harmony of the 

As to the uses that might be made of such a comparison, those have 
been already touched upon in the preceding chapter.^® 

In the seventh and last place it may be made to facilitate the communi- 
cation and thereby the gradual improvement of the science to beginners. 
When once an improvement has been made in any science and the utility 
of it ascertained, [when] it stands confirmed by the suffrages of the ex- 
perienced in that line, the next care is to facilitate the communication of it 
to the rising generation. In its turn every intellectual production under- 
goes this course of husbandry. If while in the nursery of invention it is 
found to bear the blasts of criticism, it is taken up by somebody, pruned 
into form, and transplanted into the garden of science. 

In that department of logical science which goes by the name of gram- 
mar (for between what is commonly called logic and what is commonly 
called grammar there seems to be no clear line of separation) many helps 
are made use of for the purpose of teaching the rules of speech in general, 
which might be transferred and adapted upon occasion if it were worth 
while to any particular branch of discourse in particular. Such is that exer- 
cise which consists in ranging particular words and combinations of words 
under general classes and uses, and which when applied to words in the 
light in which they are considered by grammar goes commonly under 
the name of f arsing. 

In the year 1727, 1162 years after the death of Justinian, Heinecdus Heince, a 
Dutdi civilian lawyer, published a digest of the compilations of that Emperor reduced 
to the order of the Pandects. In the year 1 767, 40 years after, Beyer, a German lawyer 
of Ulm, published a digest of the same compilation reduced to the order of the 
Institutes. Sad proof of the slow growth of human reason! that after an inteival of 
so lAany hundred years no better idea should have been devised than that of copying, 
following the ideas of a sovereign who for the purpose of pointing out to the subject 
the base of his duty has laid before him two different arrangements of the same matter 
altogether unconnected and incommensurable. 

Ch. 16 (Division) [Introduction to the Prineifles of Morals md LepsUtim ] . 
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The most general propositions or grammatical rules as they are called, 
however abstract and abstruse as they ai-e in themselves, being repeatedly 
exemplified over and over again upon different models, the purport of 
them may as experience testifies be enabled by degrees to make a lasting 
impression upon the least susceptible conceptions. A word being proposed 
to the scholar, he is required to point out the classes to which it is con- 
formable, Each word and combination of words is thus referred to a par- 
ticular class invented and named for the purposes of discourse in general. 
This process is equally applicable to every other branch of logic as to the 
elementary branch which is called grammar. 

As words of any sort may be f arsed by referring them to the classes 
entitled by the words a verb^ a nom^ a verb in the infinitive mood, a noun 
in the accusative case and so forth, so words of a particular stamp consid- 
ered in a particular point of view may be parsed by referring them to the 
classes entitled by the words genus, sfecies, subject, predicate, and the 
like: as may also entire propositions of the argumentative stamp by re- 
ferring them to the classes entitled by the words Barbara, celarent, darii, 
and so on. In the same manner may propositions of the legislative stamp 
be parsed by referring them to the classes entitled Law against simple 
personal injuries, law against semi-public offences, law against public of- 
fences: "imperative provision, qualificative, limitative, exceptive, justifica- 
tive} substantive law, adjective law, remedial law, punitive law; and so 
on through all the variety of appellatives above exhibited, as well as of 
such others as upon a maturer and more particular examination it might 
be found advisable to add or substitute to the foregoing. 

When these rules and exercises wei-e prepared and brought into order, 
a sort of school might be established: a school, of which the business 
should be to teach, not the art of forensic disputation for the emolument 
of individuals, but the art of legislation for the benefit of empires. 

If a model of a complete code, applied for exemplification’s sake to the 
circumstances of some one nation in particular, were once formed, and 
students of various nations were to meet together under one roof (as hath 
so often been the case in the schools of medicine, of botany, of chemistry, 
and other branches of the physical department of sdence) a harmony of 
the laws actually in force upon the plan above mentioned might form one 
part of the business of such a school, each student taking in hand the juris- 
prudence of his own state. By this work the old laws of eath country 
would be arranged upon a new plan. This being accomplished the next 
and finishing achievement would be to frame for each nation a complete 
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code new in point of substance as well as form, copied from the general 
model above mentioned with such alterations as shall be deemed requisite 
to adapt it to the particular manners, sentiments, and exterior circum- 
stances of each respective state. If the time when an institution of such 
a sort could be proposed with any probability of its adoption is yet at a 
great distance, the idea of it however can not be thrown out too soon; the 
sooner it is exposed to public view, the sooner it takes rank among those 
embryo projects which chance will sometimes bring into life and a happy 
concurrence of talents and resolution sooner or later brings onward to 
maturity. 

As grammar is taught by sentences thrown on purpose out of regimen, 
and geography by dissected maps, in like manner might the art of legis- 
lation, particularly what may be styled the mechanical branch of it, be 
taught by means of shapeless laws, to be taken, to pieces and put together 
again after the manner of the model. As to making examples on purpose 
it is what there could be no need of here; since enough and enough might 
be found ready made among the laws that are anywhere in being. 

But to pursue these visions any farther, would be to wander too far 
from the proper track of this design. It is time we should resume the 
regular thread of the discourse which leads in the next place into the 
examination of the different plans which the legislator may form to him- 
self for the attack of the mischiefs which he has to combat, and the steps 
which it may be in his way to take for bringing the whole of the force he 
has at his disposal to cooperate together and act in subservience to the 
principal design. 

Legislation is a state of warfare: political mischief is the enemy: the 
legislator is the commander: the moral and religious sanctions his allies: 
punishments and rewards (raised some of them out of his own resources, 
others borrowed from those allies) the forces he has under his command: 
punishments his regular standing force, rewards an occasional subsidiary 
force too weak to act alone: the mechanical branch of legislation, the 
branch we have been treating of in the present chapter, the art of tactics: 
direct legislation a formal attack made with the main body of his forces 
in the open field: indirect legislation a secret plan of connected and long- 
concerted operations to be executed in the way of stratagem or f elite 
guerre- All these heads except this last have been discussed already. It 
remains that we should say something of this irregular system of war- 
fare: a system which on account of the economy with which it may be used 
and the ingenuity which it is thought to require and which it often gives 
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Bcccaria to display stands in much higher favour with men in general 
than that which is carried on by open force. 

A school boy is thought to have made but a small proficiency in gram-* 
mar, if when a grammatical sentence is set before him, there be a word 
which he is unable to refer to the place that belongs to it in that sentence. 
If the science of legislation were as far advanced as that of grammar, and 
it were the custom for legislators to be as well acquainted with that sci- 
ence as it is for school boys to be with grammar, a statesman would be 
thought to have made but a small profidency in legislation, if in any book 
of law that were set before him there were a word which he knew not how 
to refer to the place that occupies in some mandate. But to love power is 
one thing; and to love the labour which alone can qualify a man to exer- 
dse it as he should do, is another. 

Laws that are hasty have often been cited in proof of the necessity of 
interpretation: but methinks it might also have been well at the same 
time to have observed that they are indications equally strong of imbe- 
dlity and short sightedness on the part of the legislator: that they be- 
speak the infancy of the sdence: and that when once it shall have been 
brought to a state of tolerable maturity the demand for interpretation will 
have been in great measure if not altogether taken away. 

Now the mischief in cases of this sort being manifest, it was necessary 
to apply a remedy. Such a remedy if applied by the legislature itself 
would at any rate be attended with some of the inconveniences of an 
■post facto law if extensive of the obligation, none if limitative of it. But 
perhaps the legislative power is vested in a body: and that body is not or 
cannot be assembled; or it is so constituted that it is next to impossible to 
consult it: or cases which call for an interpretation of this sort are so fre- 
quent and many of them so trifling that there would be no end of con- 
sultations; for these reasons or for others not so good, properly or im- 
properly this power has always been assumed and exerdsed by the Judge. 
As fast as it has been exercised the cases in which it has been exercised 
; have been noted down ; general rules have been formed from the observa- 
tion of those cases: and thus the customary law breaking through its orig- 
inal barriers has spread itself like a plague over the surface of the statute 
law, infecting it with its own characteristic obscurity, uncert^nty and con- 
fusion. 

To a mischief thus flagrant it is impossible to turn our thoughts with- 
out looking eagerly after a remedy. Let us not despair. Let us look round 
a little. A cure and that a pretty effectual, need not be despaired of. Such 
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an one unless I am much mistaken, might be extracted from the prin- 
ciple of utility. To demonstrate that this may be done and to shew hova 
it may be done is part of the object of the present work. Let the legislator 
have carried his views over the whole field of human action, let him have 
given a certain degree of perfection to his method, of regularity and con- 
sistency to his laws, he may bring them to such a degree of perfection, 
that they shall need no more inteiparetation than he himself is equal to 
supply. 

In a system thus constructed upon this plan, a man need but open the 
book in order to inform himself what the aspect borne by the law bears to 
every imaginable act that can come within the possible sphere of human 
agency: what acts it is his duty to perform for the sake of himself, his 
neighbour or the public: what acts he has a right to do, what other acts 
he has a right to have others perform for his advantage: whatever he has 
either to fear or to hope from the law. In this one repository the whole 
system of the obligations which either he or any one else is subject to are 
recorded and displayed to view: delineated either actually by the com- 
mands it pronounces contained in it, or potentially by the powers it con- 
fers: powers of manual governance, or powers of issuing commands either 
permanent m the shape of laws or transient in the shape of executive man- 
dates. 

The acts to the performance of which a man is actually obliged are 
embraced by the commands that are delineated upon the face of the law 
itself: the acts to the performance of which a man may come to be obliged 
are embraced by the powers of imperation which are conferred by the 
law. The commands issued in virtue of these powers will be either of the 
permanent or of the transient kind: those which are of the former kind 
go to augment the body of the laws: the latter quit the stage one after 
another and vanish altogether in proportion as the purposes they are de- 
signed to answer come to an end. 

In a map of the law executed upon such a plan there are no terrae in- 
cognitae, no blank spaces: nothing is at least omitted, no thing unpro- 
vided for: the vast and hitherto shapeless expanse of Jurisprudence is 
collected and condensed into a compact sphere which the eye at a mo- 
ment’s warning can traverse in all imaginable directions. 

SiKh are the fruits of a method planned under the auspices of the 
principle of utility, in which the laws ai'e ranged according to the ends 
they have in view. 
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vision: mo or dkerso ftafu^ 2203 dif- 
ference between a provision, a law and a 
statute, 2203 expositive and qualificativc : 
reducible to independent, 221 
Assertion, sentence of, 294 
Assistance, powers corroborated by permis- 
sion; by command of, 70 
Asylums, abuses in establishment of, 175 
Authority, weight of, aSo 
Autocheiristic power, 14 im, 165, 166, 171 

Beneficial power, 76, 315, 316, 3183 dif- 
ference between a fiduciary and, 77, 298, 

319 

Bentham, Jeremy called to bar, found prac- 
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Bentham, Jeremy {Qonthmd) 
tice distastclul, 3 \ desire to see abomina- 
tions cleared away, 4.*, letter to Lord 
Ashburton, 7-10 j discouraged by rc- 
sj^onse of Camden and Ashburton to his 
Introdiictfon to the PAnci'^les of Morals 
avd Legislaftov^ loj in Russia, iij cor- 
respondence with George Wilson, 1 2 j 
Panopticon plan, a proposal for prison 
reform, izj the enemy of law as it is, a 
scholarly lawyer, 193 manusciipts, 27 ff-i 
death date, 27} Bowring’s editorship, 285 
Dumont’s translation, 28 ff. } embraced 
legislation as a whole, agj method of 
working, 30 

Bentham, Samuel, loj colonization project, 

II 

Beyer, German lawyer, 339?? 

Bill of Rights an obligative act, 193 
Blackstone, Sir William, Bentham’s experi- 
ence gave contradiction to, 3} attacked 
in Commeut on the QomneniarieSy 4, 
19, aoj four parts of a law, 89W 
Bowood, 5 

Bowring, John, Bentham’s executor and 
editor, 2 8 

Buying and selling, a mutual exercise of 
investitive power: how spoken of where 
money is concerned, 75 j different modes, 
76 

Caligula, 155, 282 
Camden, Lord, 6 

Case, i26i import of word allied to that 
of circumstance^ 130^^* 

Ceremonies of authentication, aaow 
Churches, power of consecrating, 174 
Churchyards, estates of individuals turned 
into, i75» 

Cicero, 282 

Ciicumstance, speclficant and unspeciffcant, 
40, 126 ff, 5 clarified by changing into 
word property, 1285 not applied to real 
entities, i3i»j distinction between act 
and, 132 j specificant witli relation to 
the act, I3aff.j law against killing, 
133 ff.j progress of the act from tlie 
agible subject to the passible, t365 act 
may appear to have a necessary respect 

to, 137 


Ciicum&tantiativc matter, the most volumi- 
nous part of exixjsitory matter, 98-, may 
come to stand apart from peiiali/dug mat- 
ter, 995 forms civil branch of law, 99 
Civil Law, term, 6 , 54^/5 distinction between 
penal law and, 8, 33, 48, 53-5^) 285-875 
there is no command that belongs ex- 
clusively to, 53 5 books tliat treat of, 545 
circumstantiative matter forms, 995 gen- 
erality of laws have each a penal and a 
civil branch, 2855 foundation of code, 
2875 distinction between criminal law 
and, 288-995 criminal law more distinct 
from penal than civil is? 2885 offences 
deemed civil, 290 5 circumstantiative part 
of every law belongs to, 2925 limits be- 
tween criminal and, 29511.5 limits be- 
tween criminal branch and civil offences 
against property, 297 ff. 

Civil procedure, distinction between penal 
and, 300-3105 judgment, 300 ff. 

Classes, power of aggregating individuals 
into, 43 {see also Acccnsitivc power) 
Code, 331 ff. I laws in a complete, cannot 
be otherwise than coniplolc, 2495 com- 
plete, being eiven, the number of laws 
in it is given, 262, 3315 no complete, of 
statute law, 3325 model of a new, with 
old Laws of each country rearranged, 340 
Coercion, one way by which a law may af- 
fect a person, 139 ff. 5 Intention to coerce, 
19 9?; 5 idea inseparably connected with 
that of a law, 2275 physical or moral, 

3 1 1 {see also Punishment) 5 coercive mo- 
tives, see Motives 
Coin, regulating, 173 
Coke, Sir Edward, 118 
Command) i8o, 18 1, i99> 205?? 5 not any, 
tliat belongs exclusively to civil law, 53 5 
affirmative and negative, 200 5 absolute or 
unconditional and conditional, zod, 209, 
319;* 5 limitative circumstances, words, 
clause or proposition, 207, 209 5 exceptive, 
208, 2095 completeness, 2545 difference 
between an individual, and a general law, 
254 ff, 5 law rc conveyances transforma- 
ble into, 2703 power over persons of it- 
self imports no, 3183 see also Non-com- 
mand 

Comment on the Commentaries^ A (Ben- 
tbam), 4, 19, 20 
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Commination, where directive part of a law 
is armed by a, 157 
Common measure, notion of, 3x7 
Community, general good of, the end of 
a law, I Hi in punitory laws the party 
favoured, 14.65 happiness of, the object 
of legislation, 3x1 
Competitorial procedure, 303 
Completeness of a law, 247-735 description 
varies according to fullness of pattern, 
247 5 law of the first and narrowest pat- 
tern: complete or incomplete, 2475 in 
point of expression, 248 ; in every obliga- 
tive law there must be an impera- 
tive provision, 2485 laws in a complete 
code cannot be otherwise than complete, 
2495 in point of connection: in point of 
design, 250, 2585 laws deviating from 
standard, deficient in point of discrimina- 
tion: in point of amplitude original or 
residuary, 2515 in point of design, 252, 
2585 interpretation, 2535 alteration, 2545 
law of narrowest pattein on same foot- 
ing as ordinary command : why law takes 
more words to complete it, 2545 unity 
and integrality dependent on choice of 
words used, 2565 instability of language, 
2575 unity and integrality of obligative 
and of de-obligativc laws, 2585 applica- 
tion of a superventitious de-obligatorylaw 
to the primordial obligative one in respect 
to unity, 2595 obligative laws the only 
standards to measure by, 2595 unity de- 
termined by occasions for distinguishing 
offences, 261 5 complete code being given, 
number of laws in it is given, 2625 sfecies 
infima and genera infima of offences, 
262 ff. 5 of three remaining patterns, 
2655 laws relative to property, 265 ff.5 
description of a complete law: what is 
necessary to make it so, 272 ; a customary 
law can never be complete, 274-84 
Compliance, act of; productive or preven- 
tive, 65 

Composition, 193-95} whether every word 
is expressive of an idea: ways in which 
a term may be improper, 1945 obscurity 
and perspicuousness, 195 
Conception, will or mandate may be in the 
way of, 103 

^ Consciousness of criminality, 292, 296 


Constitutional law, 8, 10, 315, 3x6 
Constitutional powers, appointing and dis- 
placing officers, 172 

Constraint, active services correspond to, 

n 

Contract, lo;?!, used in sense of 

covenant and of conveyance, 76» 
Contrectation, power of, 37, i66, 1715 
physical-hyperphysical, 2 29/? 5 %se also 
Impressive powers 

Conveyance, 38, 42, 76, 106 ff., 269 ff.5 
difference between a pact, covenant or 
contract, and, 76 5 general and paiticular, 
1 64, 1 65 5 power of, 170 5 when a private 
proprietary power, and when a constitu- 
tional, 1 71 

Conveying, see Buying and selling 
Corporal punishment, power of, 65 j see also 
Punishment 

Corporation, power members possess over 
property of, 74^ 

Countermand, 205;^, 209 
Courts of Appeal, 49 
Covenantor, no law without, 15 1 
Covenants or pacts, 38,42,76, 106 ff., X635 
fact a regalta or royal covenants, X475 
successor expected to abide by predeces- 
sor’s, E48 

Crimes distinguished from other offences, 
288 ff.} also Killing 
Criminal consciousness, 295 
Criminal law, distinction between civil law 
and, 288-99; distinct from penal 
than civil is, 288 5 offences deemed crimi- 
nal, 289, 2905 comminatoxy part of 
every law belongs to, 2925 limits be- 
tween criminal and civil branch, 295 ff.j 
limits between, and civil offences against 
property, 29 7 if, 5 see also Penal law 
Cross claims, 304 
Currency, see Money » 

Customary law, 243-465 can never be com- 
plete, 274-84} records, 2755 reports, 
276 ff.} formularies of precedents, 2785 
preference not justice, 2795 authorities, 
uncertainty of, 281, 2825 a quasi- 
law, 283, 3325 unaccommodativeness of 
its rule, 283 5 alterability, 3325 propriety 
in point of matter, 3335 infecting statute 
law like a plague, 342 
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Debt, plaintiff can derive no title but 
through intervention of Judge, 308 
Declaration, 155, 217?/ 

Declaratory, use of term, 191 
Declaratory part of a law, 89// 

Defence of Usury (Bentbain), iz 
Defendant, 300 £F. 

Dc-imperation, powers of, 105, 166 
Delinquency, see Crime j Mischief j Of- 
fence 

Delinquent, the party exposed to suffer, 
14.6J convicting, 173 
Denominative power, 97 
Design, completeness of law in point of, 
250,258 

Despot, power of the, 176 
Dicsodotic power, 1 69 
Direct objects of the law, 126 
Directoiy part of a law, 89;^ 

Direct subjects of the law, 123 
DisacccnaitivE power, 43, 170 if., 1755 ex- 
eicise of, in matrimonial contract, 171 
Discourse, signs of which composed, 243-46 
Discrimination, want of proper, 252 
Disendynamifitic power, 170 
Dis-cxemptive circumstances, 237 
Disinvestitivc power, 170, 171 
Dispositions, human: in general, 27 
Disraeli, 5 

Disturbance, prohibition of, 62, 67 
Divestitive events, involved in transfer of 
ownership, 36; with respect to the posses- 
sion, 79^*5 3^7 

Divestitive power, 170, 171, 327^.5 arbi- 
trary, gives power of making laws, g6j 
in a certain point of view the same as 
investitive power, 97 5 rw also Power over 
persons, indirect 
Divorce, 371 

Domestic orders, word law not applicable 
to, 91 

Dominion, 2280) powers of contrcctation 
and of imperatlon, 229^ 

Dosidynainic power, 169, 171 
Dumont, Itlenne, 12, 288} quoted, 29 f. 
Dunning, John (later Lord Ashburton, 
q . y .), 6| 13 

Duties or obligations, by creating, law can 
create rights, 55^2 j obligations in Justin- 
ian’s Institutes, 154^ of abstinence or of 
performance, 312} do not necessarily 


confer power, 315} fictitious entities, 
316J notion of, a common measure for 
cvciy aiticlc of Uw, 3171 barren, or 
productive of power, 3 1 7 

Edict, 155 

Education, part of work of principle of 
utility lies in, 22 

Ends, which a law may have in view, 1 1 3- 
185 external motive, 113*, private in- 
terest: public good, ii4i of the principle 
of utility; analysis of general end into 
specific ends that are subordinate to it, 
IIS ff* 

Endynamistic power, 169, 170, 171 
Enemies, power of King in determining 
treatment of, 96 

Ethics, asceitains cases in which punishment 
of political, and reward of moral sanc- 
tions ought to apply, 299 
private; relation between jurispru- 
dence and, 3-52 1 legislator has notliing 
to do with, 22 

Exception an indiiect limitation, 208 
Exceptive words, clause, or proposition, 208 
Exchange, 51 

Exclusive power, 61 ff.j sec also Power 
Exculpative circumstances, 236 
Executive mandates or orders, 1 6% 

Exempt! VC, why term is not used, 2151/ 
Exemptive circumstances, 236, 258* dif- 
ference between exculpative circumstances 
and, 13$ 

Exposition, 186 

Expository matter, circiunstantiative part 
the most voluminous, 98 

Faculties, active and passive, 303 j Power 
over persons 

Favour from a law, 138 ff. 

Fictitious entities, 34, 49 £.5 to be ex- 
plained by their relation to real ones, 
57 i created by creating offences, 58 j duty 
or obligation, 3165 incoiporeal objects 
of property, 3255 condition in life, 327J 
see also Power 

Fiduciary power or trust, 76, 3125 designa- 
tion of persons invested with public trusts, 
55 j difference between beneficial power 
and, 77, 298, 319 j private, semi-public, 
and public, 77, 3153 on one part liberty 
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against rcstVt'iint but accompanied by con- 
straint: in another part restraint: on an- 
other right to services, 775 over single 
or clivers individuals ; latter assignable or 
unassigntable, 3155 coiporeal object dif- 
fers according to nature of power, 323 j 
offences against, 324i trust a species of 
property, 3 24 

Forbearance, services o£: correspond to re- 
straint, 72 

Forbiddal, see Prohibition 
Force of a law, 224-395 motives, 224 ff.} 
principal and subsidiary laws, aaoff.j 
exemptive and exculpative circumstances, 
2365 dis-exemptive circumstances, 237 
Foreign exchange, 51 

Fragment on Govermnent^ A (Bentham), 
4 ) 7 

France, who will own lands and factones 
in post-war? 505 physical sovereignty 
expires with German army, 5 2 

Genera^ establishment of, liable to vary in 
different languages, x6i) 

Gmera wfwta of offences, 262 ff. 
Generality of a law, 161-77 
Giving, 75 
Goodness, 23 

Government, can exist only by consent of 
governed, 505 cannot be carried on by 
reward alone, 225, %zSn 
Grotius, 117 

Guarantee, no law effectual without, 1515 
foreign state in capacity of, 152 

Happiness, law promotes by influencing 
actions, 311 
Heedlessness, 297 
Heince, Heineccius, 339/? 

Heldvy, 28 
Ilelvetius, 18, a i 
Hiring services, 76 
Holding companies, 50 
Human actions, nature of, 27 

Ill-will as motive for offence, 291 
Impeding things, subservient power over, 

63 

Imperalion, how in an expositoiy mandate 
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the style of, is dropt, 1 88 \ forms of, 2945 
forms doubly and indirectly imperative; 
comminative; declarative, 245 

power of, loi/;, 104, 105, 166, aapws 

de classibus and de singulis, 1675 ac- 
censitive power or power of aggregation, 
1685 legislative power can never amount 
to, 175 j imperfection of, de singulis, 
176 

Imperfection, 252 

Impressive powers, 172, 1733 see also Con- 
trectation, power of 
Indirect objects of the law, 126 
Indirect subjects of the law, 123, 131 
Individuality of a law, 247 
Inexclusive power, 61 ff., see also Power 
Innocent, preservation of the, 239 
Integrality of a law, see Completeness of a 
law 

Intentionality and consciousness, makes dif- 
ference between civil and criminal of- 
fences, 2925 criminal consciousness, 296 
Interpretation of a law, stiict or liberal, 
2535 when libeial may be extensive or 
restrictive, 2545 check on license of, 336 
Interrogation, sentence of, 294 
Introduction to the Principles of Morals 
and Legislation (Bentham), 3, 55 dealt 
mainly with principles of penal law, 6 j 
Shclburne*8 desire to have Camden and 
Ashburton read, 6 j Bentham discouraged 
by response of Camden and Ashburton, 
10} Bentham’s letter accompanying, to 
Ashburton, 7-10 } “The Limits of Juris- 
prudence Defined*’ a continuation or 
completion of, 105 published: a fiat 
failure, 145 has become a classic, 155 
its method, 15-21} analysis, 22-30 
Invested, meaning, 327/* 

Investitive events, clothe man with owner- 
ship, 36, 3275 with respect to tlie posses- 
sion, 795 either voluntary or natural: 
simple or complex, 80, 327 
Investitive power, 169, 172, 327 flc.5 power 
of making war and peace a branch of, 
96} in a certain point of view the same 
as divestitive, 975 difference between ac- 
censitive power in personam and, 
power opposed to, 170} correspondency 
between powers of conveyance and of 
jurisdation, endynamistic power, and, 
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Investitive power (Conftmed) 

170J ses also Power over persons, in* 
direct 

Johnson > Dr., 4 
Joint-stock companies, 50 
Judge, nature o£ power, 171, 300, 304, 
34a } subsidiary law addressed commonly 
to: must be provided with assistants, a 30 5 
forced to assume place of legislator, 173 
Judgment, 300 if. j penal or civil, 301 fF.j 
of conviction: of acquittal, 3015 of in- 
vestiture or adjudication: of non-adjudi- 
cation, 302 j interlocutory, 3045 may be 
same in penal as in civil suit, 304) must 
be transformed into an act of the will, 
306 i in penal, two offences are supposed, 
in civil, one, 306} claims to land, 308^2 
Judicial order not an act of legislation nor 
of legislative power, 91 
Judicial procedure, division into penal and 
civil, 300-3 10} re plaintiff and defendant, 
300J model of a suit at law: defective by 
want of a plaintiff; incidental arising out 
of the principal, 304} cross claims, 304} 
what civil suits have to do with offences, 
3055 cases where tlicre is no ground for 
a penal suit, 308 
Juries, 17a 

Juris-ademptive power, 170, 171 
Juris-dative power, 169, 170 
Jurisprudence, see Law- 
Justice, 24, 25 

— - ministers of; in punitory laws the 
party bound, 146 

Justices of the Peace, orders issued by, for 
levying rates in counties, 94 
Justinian, digest of compilations: two ar- 
rangements, 339;s 

Killing, law against: expressed without 
help of speciffcant circumstances, 1333 
with spedffcant circumstances, 1353 nar- 
rowed with or without adding circum- 
stance, 135 j where act is performed by 
poison, 1 35 1 or with premeditation, 136 
King of Great Britain, powers of, 68, 172} 
allowed to establish ex meto motu regula- 
tions, 94) in declaring war or in making 
peace, does not make any new laws, 96 
Knowledge, 24 


Language imperfect in re generality of a 
law, i6wi} instability, 257 
Lansdowne House, 12 
Law, relation between private ethics and, 
3-52} distinction between penal and civil, 
8, 33) +8, 53-56) 285-87, 3315 to be 
clear must be a rational and intelligible 
whole, 185 scientific terminology, iSj 
the ai'tificial production of pain and 
pleasure, 22) defined, 36 ff.j specific end 
of each, 38} subjects of, 39 ff., 119-255 
objects, 39 if., 126-375 parties affected 
by, 41, 138-56} place and time, 41 } 
generality of a, 425 aspects of a, 445 
what gives force to the, 46 5 two parts of 
a complete, 475 analysis of what it is, 
47 5 three virtues of legal expression, 48 5 
must comprise two things, 53} analysis 
and exposition, 57-875 before law acts, 
liberty is universal, 595 and its parts, 
88-1005 defined, 885 may bo considered 
in i*elation to its aourco, subjects, objects, 
extent, aspects, force, expression, occa- 
sional appendages, 885 Blackstonc^s four 
parts, 89/^5 term more extensive than it 
ought to be to correspond to phrases 
h^hhtioii and hgUkt'm joiner, 905 by 
including domestic orders, 9 1 5 apidicablc 
to a temporary order of administration 
or to any judicial order, 9x5 laws made 
by a magistrate, 935 or of the executive 
kind, 945 reason for extending import 
of word, 96} source of a, 1 ox-12 5 ends 
in view, 113-185 to make a law is to 
do evil that good may come, 1395 to 
whom addressed, 1473 necessity of pro- 
mulgation, 1555 local extent, 157-585 
duration, 159-605 temporary by nature: 
by institution, 1595 generality or particu- 
larity, 161-77 i which is particular ex 
parte, 1625 use of distinction between 
general and particular, 1655 aspects or 
phases, 178-2235 arranged under four 
heads, 1795 language of, the language of 
command, 188; of composition, 193-955 
repugnancy, 195-985 legislative provi- 
sions, 2 oq;x, 218 ff. 5 difference between 
a provision, a law, and a statute, 2205 
conditional, reduced to unconditional 
form, 208 ff. 5 exculpative and inculpa- 
tive circumstances, 2i5ff.5 force of a, 
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aa+-3gj motives: soui*ces, 2*4 j invitative 
or praemiary, 227 s with an alternative 
sanction, aayj appendages, 140-42 j 
courses it must take in obviating mischief, 
240 i signs by which expressed: written, 
customaiy, traditional, 243-46 j com- 
pleteness, 247-735 interpretation, 253; 
alteration, 2545 unity and integrality, 
256 ff. 5 where directive part is armed 
by a commination, 2575 obligative and 
de-obligative, 258 ff. 5 deficiencies of cur- 
rent systems of legislation, 272 f. 5 no 
customary, complete, 274-843 no entire, 
which is penal only and not civil, nor 
civil only and not penal, 2855 distinction 
between civil and criminal, 288-995 idea 
of one single but entire, inseparable with 
a complete body of laws, 293 5 distinction 
between penal and civil procedure, 300- 
310; objects of legislation, 31 1 5 plan 

for digestion of customary, 3323 alter 
ability, 3325 propriety in point of matter, 
333 J dependency of character of, upon 
imperative and qualificative clauses, 3345 
promulgation, 3355 check on license of 
interpretation, 3363 comparison between 
laws pf different nations, 3385 com- 
municalion of the science to beginners, 
339 5 also Act 3 Civil law 3 Legislative 
power 5 Penal law 

p rimary or principal : has its secondary 

or subsidiary laws, 229 ff, {see also Laws, 
subsidiary) 5 connection and dependence 
between proximate subsidiary law and, 
2335 one proposition may serve both 
subsidiary and, 2345 to a praemiary law 
when piincipal, the next subsidiary must 
be penal, 2363 exculpative provisiona are 
qualifications to, 236 

private ; constitutional, 3155 notion of 

duty a common measure for eveiy article 
of, 317 

Law-books in which no mention is made 
of punishment accounted for, 285 

Lawmaker, 37 

Laws, conformable to natural justice are 
valid, those repugnant to natural justice 
are void, 835 neither hung up nor pub- 
lished, 155, 2825 complete code, 249, 
262, 331 if., 340 {see also Code)) com- 
parison between, of different nations, 
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3385 when interpretation is brought to a 
state of maturity demand for it will be 
taken away, 342 5 planned under auspices 
of principle of utility, 343 

in frinclphmj 1473 adopted by suc- 
cessors, 1485 by what means enforced, 

subsidiary, 230 ff. 3 addressed to Judge, 

2305 determining number and nature, 
2313 proximate; remote; proximate puni- 
tory or remunerative, 2315 adjective or 
enclitic; substantive or self-subsisting, 
2335 connection between principal law 
and its proximate subsidiary, 2335 one 
proposition may serve both principal law 
and, 2345 to a praemiary law when 
principal, the next subsidiary must be 
penal, 2365 remedial, 240-42 j compensa- 
tive, therapeutic, catapaustic, metaphylac- 
tic, 241 3 satisfactive clause added to sub- 
stantive, 242 

Legislation, embraced as a whole, 29 \ word 
law should correspond to act of, 90 if. 5 
deficiencies of cunent systems, 272 f. 5 
objects are direct and positive or indirect 
and negative: instruments of direct, are 
coercion and reward, 3115 capable of 
terminating in things or persons, 3123 
hoAv art of may be taught, 341 j prin- 
ciples of, see Introduction to the PnV/- 
cXples of Morals and Legislation 

Legislative power, ivord law should cor- 
respond to, 9off.5 dependent upon ag- 
gregative, 975 by what persons is use 
to be exerted, 9 8 5 compound power rarely 
used by Legislature, 985 pait of whole 
power of imperation, 166 j deficiencies to 
which general, or de classibus is exposed, 
1675 de classibus, can never of itself be 
absolute and unlimited, 1755 when un- 
able to function, power is assumed by 
Judge, 34a 

Legislative provision, 200/p, 218 ff. 5 prin- 
cipal or leading, 21 8 5 extensive, 2195 
indirectly or virtually extensive, 2205 
uno flatu or diverso flatUy 2205 differ- 
ence between a provision, a law, and a 
statute, 2205 expositive and qualificative: 
how reducible to independent, zzi 

Legislator, will of the, 455 operations of 
executive magistrate liable not to quad- 
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Legislator {Contlnut^) 
mtc with those of, 77 j power of inter- 
pretation, 453 \ business of utility to 
mark out line for him to pursue, 333*, 
m (nho Sovereign 
Letting out to lure, 76 
L^iin lU cachoff 9 a, 98 
Liberty, 34 j often an elaborate kind of 
privilege, 505 universal before the law 
acts, 595 and restraints, 60 j of applying 
coercive influence, 685 as against re- 
straint ; as against constiaint, 77 1 all laws 
trench upon, 139, 146 

Limitation an indirect exception, 208 5 
limitative circumstances, words, clause, 
or proposition, 207 

^^Limits of Jurisprudence Defined, The,’* 
how it came to be written, 3-15* a con- 
tinuation or completion of Introduction 
to the Prindfles of Morals and Le^hla- 
tion^ 10, 31 j analysis, 3 0-5 a } **U8es of 
This Work,** 31 ff,, 329-43 
Locke, John, 16, 1 8 
Logic, note on, 293 

Magistrate, operations liable not to quad- 
rate with those o£ legislative, 77* ap- 
plicability of term law to temporary 
order of, 915 regulations of a durable 
nature established by, 93) called orders, 
rules of order, or standing orders, 94 s 
orders issued in corporate towns for gov- 
ernment of members of corporation, 94 j 
effectual title to property depends upon 
disposition of, 320^ qualifications : knowl- 
edge, power, inclination, 321$ means of 
depriving him of endowments, 322 
Malagrida, 5 

Mandate, that is not a law, 37 j relation- 
ships between, and its object, 44 j super- 
ventitious, 44 j may be in way of concep- 
tion, or of adoption, 103 fi.i conveyance 
and covenant converted into, 108, of 
subordinate powerholder, 109$ primor- 
dial, superventitious, reiterative, no, 
179, 184 if. j when termed a by-law, 
III) analytical sketch of dlfierent sorts, 
distinguished according to tlteir form, 
which has an exception consists of 
a primordial and a superventitious law, 
1425 recommendatory, 1475 domestic, 


the dnly one that is pajticular through- 
out, tC2, 1^35 judicial, military, and 
other public mandates, 163J applying 
itself to one act, 179 j decisive or in- 
decisive, 1795 command, prohibition, 
non-command, non-prohibition, or per- 
mission, 180J affirmative: negative, 180, 
iSij imperative, obligati ve, coercive, or 
unimperative, etc., 18 ij opposition and 
concomitancy, xStj aspects for which 
there ax’C no corresponding mandates, 
iSaj use of the undecisive, 1833 reitera- 
tive, i84ff.i in genera or in specie, 
i84ff., 190^ in toto or pro tanto, 185^ 
purposes to which applied : confirmation, 
continuation, admonition, 1835 explana- 
tion (expository mandate), i86} reitera- 
tion may be with or without notice taken 
of the primordial, 1863 in an expositoi'y, 
style of imperation is dropt, 1883 declara- 
tory, 1913 expository provision which is 
reiterative in specie, 2015 imperative 
matter may be masked under assertive 
foim, 2033 imperative or obligativc, 215 
Matrimonial contract, exercise of accensi- 
tive and diaacccnsitivc power, 1 7 1 
Maxims, 280/; 

Measurement, pain and pleasure as unit of, 
22 

Metaphysics, Bentham so called his observa- 
tions on ontology and definition, iC 
Military command, exercise of compound 
legislative and aggregative powers, 98 
Mill, James, 28 
Mill, John Stuart, 22, 28 
Mischief, negative and positive, 1153 mag- 
nitude of, marks difference between of- 
fence and crime, 288 ff. 3 intentionality 
and consciousness, 2923 uncertainty of 
punishment, 293 5 with regard to a man’s 
person or to things, 2963 classification 
of acts, 3153 see also Offences 
Misdemeanor, 2923 see also Crimes 
Modes of being of indirect subjects, 131 
Money, how spoken of in buying and sell- 
ing, 755 assigning value to, 173 
Morals, system of, sea Introduction to the 
Principles of Morals and Legislation 
Moral sanction, 2^, 152, 224, 299 
Motives, only to be judged in relation to 
consequences, 273 no such thing as action 
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without, 53, 152 j coercive and alluring 
for acting upon will, 65, 2244 external, 
1135 internal, tiswj reward and punish- 
ment, 224} Bourccs; moral, religious, or 
political sanctions, 224; those law trusts 
to are mostly of a coercive nature, 227 
Murder, see Killing 

Natural rights, 35 
Newton of legislation, 18, 20 
Non-command, 180, 181, 200, 201, 209^ 
unconditional, 206 j conditional, 207 
Noncompliance, prohibition of, 67 
Non-prohibition, 180 

Objects of a law, 39 £f., 126-3 7 j relation- 
ships between a mandate and its object, 
44} subservient or instrumental: ultimate 
or final, 655 acts of persons, ii9;*5 dis- 
tinction between subjects and, 119^5 di- 
rect or indirect, 126} necessity of in- 
troducing words circiwistame and cascj 
126 {see also Act } Case } Circumstance) } 
cither acts alone or other things as well, 
178} acts essentially so, laws only in- 
cidentally, 179 

of property, see Property 

Obligations, see Duties 
Obstacles, physical and human, to posses- 
sion, 78 

Obstructions, see Impeding things 
Occupation, power or right of, 73 f., 326} 
word nearly synonymous with use, 78} 
possession the liberty of, 78 } difference 
between possession and, Stj wrongful, 
266, 270, 271} laws where proprietary 
subject is a particular field, 266 s general 
prohibition: particular permission taken 
out of it, 2675 laws re wrongful, re- 
ducible to one, I. in conditional form: 
2. in unconditional form with exceptions, 
271 } idea of, a positive one, 322$ ap- 
plied to an object of incorporeal, or of 
corporeal property, 322 
Odium, degree of, marks difference between 
offence and crime, 289 fi. 

Offences, 27, 2 1 5 ff . j division of, comprises 
division of whole law, 34, 39*, what acts 
are, 46} fictitious entities created by 
creating, 58 j classification, 115} semj- 
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public and public, 1 2 2, 1465 against per- 
son or reputation, 144 j or property, 144, 
265 ff. {see also Property) j or conditions 
in life, 1465 exculpative, justificative, or 
de-obligativG circumstances, 2155 incul- 
pative or criminative circumstances, 216} 
delinquefying or delinquefaction, 
re-inculpative circumstances, 2183 exemp- 
tive circumstances, 236 ; dis-exemptivc cir- 
cumstances, 23 7 j courses law may take in 
obviating, 240 j positive, private, public, 
acmi-public, 241 j procedure against: ad 
funlendufiiy ad satisfaciendum^ ad com^ 
fendsandumy ad comfescendumy and ad 
advertandmiy 2425 unity of a law to be 
determined by occasions for distinguish- 
ing, 26 1) sfecies infima and genera in- 
fiimy 262 fi.j circumstances of aggrava- 
tion and of extenuation, 263 j reference of 
inculpative and exculpative circumstances 
to generic names, 2653 distinction be- 
tween crimes and, 288 ff. 3 measure of 
punishment, 2903 intentionalily and con- 
sciousness, 292, 297 ( where offence af- 
fects a person: where a thing, 2963 what 
civil suits have to do with, 305 3 in a penal 
judgment two are supposed, in a civil, 
one, 30^5 against trust, 3243 see also 
Mischief j Punishment} and under Prop- 
erty 

Opinions of counsel, 2o8» 

Orders, 94 
Ordinance, 155 

Ownership, investitive and divestitive events, 
36} suspension of, 623 see also Property 

Pacta regaltOy 147 
Pacts, see Covenants 

Pactum regiiwty sovereign’s part in, 151 
Pain, 22 if., 51, 116, 2i6n\ seven circum- 
stances to be considered, 26 3 prospect of, 
a means of acting upon will, 65 } Icglslar 
tor trusts to, for effectuation of his will, 
224 

Paley, William, 11, 13 
Panopticon plan, 12, 14 
Parliament, Houses of: issue standing 
orders: not laws of equal authority with 
an act of parliament, 95 \ acts of, 18 7« 
Particularity of a law, i6i ff, 

Parties, see Pe^-sons 
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Parts of a law, 88-100 
Passible powers, reducible to power of con- 
trectation and of iniperation, 166 
Pathologfical effects of an act, 39 
Patients, persons and things as subjects of a 
law in capacity of, 119 
Peace, power of making, 96, 17a 
Pecuniary piofit as motive for offence, 291 
Penalizing matter, how ciicumstantiative 
matter may come to stand apart from, 99 j 
forms penal branch of law, 99 
Penal law, use of term, dj distinction be- 
tween civil law and, 8, 33, «v8, 53-5^) 
285-87; not every sentence of, mentions 
punishment, 53; liooks that treat of, s<v, 
56; how a system is indirectly contained 
in a system of constitutional law, 235; 
generality of laws have each a penal and 
a civil branch, 285; foundation of code, 
287; criminal law more distinct from, 
tlian civil is? 288 j see also Criminal law ; 
Punishment 

Penal procedure, distinction between civil 
and, 300-310; judgment, 300 ff. 

Penal sanction, 227 
Performance, duties of, 31a 
Permission, 180, 182, 205W, 318} original 
or primordial: inactive: negative, 200; 
unconditional or conditional, 207, 209 
Persons, defined, 39; fictitious, 50; power 
over, 63 ff. {see also Power over per- 
sons) ; assimilated to legal doss of things, 
64; as subjects of a law may be agents 
or patients, 119; in a physical or patho- 
logical way, ii9«, 120} word ufon as 
applied to, 120, 123; mental and physical 
properties: (passive) sensation and per*« 
ception (active), volition, rao; who may 
be affected by a law, 138-565 by being 
I. bound or coerced, z. made to suffer, 
or 3. favoured by it, i38ff., 146; dif- 
ferent from that concerning subjects of a 
law, 138; favoured in point of agency, 
141 } right to services, 142 ; may be given 
to an individual, a subordinate class, or 
the community: this distinction inapplica- 
ble to party bound, 1435 a party may in 
point of agency be favoured for his own 
sake or another’s, 143; offences against, 
144 ff., 296; power of investment, 169 
{see also Investitive power) j rights over, 


established and limited by civil law, 297; 
as objects of property, 326 
Phases of a law, see Asj^ects of a law 
Physical sanction, 26, 152 
Plaintiff, 300 ff.5 rights, 306 
Pleadings, 2i7«, 28o« 

Plmmca, 22 ff., 51, 116, 226«) list of 
fourteen, 24; seven circumstances to be 
considered, 265 prospect of, a means of 
acting upon will, 65, 224 
Poisoning, see Killing 
Political sanction, 26, 152, 224, 299 
Possession, a ground of expectation, 35, 815 
various senses of word, 78 3 physical, as 
against physical obstacles: as against 
human obstacles, 78; legal, de jun 
and de factOy 78, 321 ; liberty of occupa- 
tion, 78 s title may be good and lawful, 
or effectual, 795 investitive and divesti- 
tive event re, 795 two species of, and 
title go commonly together, 80; investi- 
tive event natural and voluntary: simple 
or complex, 805 difference between oc- 
cupation and, 81; right of, and right to 
tilings, 8t ; right of, not to bo confounded 
with legal, de jure, 825 idea of, a nega- 
tive one, 322 

Potemkin, Prince, colonization pi'oject, it 
P otestation, power of, 171 
Poiis-ademptive power, lyi 
Potisdative power, 1 69 
Power, 275 act of, 65; persons, or things 
the object of, 73, 74, 298, 31a, 316; in 
eitlier ease it is beneficial or fiduciary, 
76, 298, 316; exercise of, 81, 82; distinc- 
tion between possession and manner of 
exercising, 324 

Power-holders, mandates of, 104 ff. fasstm} 
invested ta)Uo with authority of a 
master, 1145 subordinate, 109 
Power over persons, is over passive or active 
faculties, 64 ff. s distinction re power 
over active faculty, 64, 67; power of 
punishment, 65, 67, 69; objects: mental 
or moral nature of means, 65 j over pas- 
sive faculties uncorroborated: how pro- 
duced, 665 corroborated by prohibition 
of disturbance, 673 liberty of applying 
coercive influence, 683 over active fac- 
ulty, constituted power of coercive in- 
fluence: alluring influence; neither con- 
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atitules property, 6S} instance in power Prohibition, 180, iSi, iSa, 199 £f., ao5«, 
of King’ of Great Britain, 68} by what, 209} powers corroborated by,* 635 pro- 

powei-s over things may be corroborated, tection afforded by, 825 conditional, 208, 

69} subservient powers further corrobo- 209 


rated : by permission of assistance and by 
command of assistance, 70 j conditional 
investitive power; control by non-assent, 
74. j direct (right of occupation) : in- 
direct (investitive and divestitive), 735 
investitive and divestitive of 1st, 2d, and 
3d order, 745 defeasible investitive 
power; control by dissent, 75-, principal 
modifications, 755 buying and selling: 
giving, 75} conveying, 765 persons for 
whose benefit a power is designed, 76; 
beneficial power : fiduciary power or 
trust, 76, 398} weakness of investitive 
power when alone: strength when coupled 
witli divestitive, 773 naked or uncor- 
roborated; corroborated, 312} susceptible 
of three degrees of perfection, 3125 of it- 
self imports no command, 3 1 8 
Power over things, inexclusive and ex- 
clusive, 61 fi.} exclusive as against all, 
61 } can never be strictly verified, 62} 
subservient to powcis over things, 63} 
subservient, over things impeding, 63} 
latter can be only occasional, 64} corrobo- 
rated by prohibition of disturbance, 62; 
corroborated by rendering exclusive, 63} 
by what powers over persons they may be 
corroborated, 69 } buying and selling, 76} 
and right of possession have same mean- 
ing, 81 } protection afforded by prohibi- 
tion, 82} beneficial or fiduciary, 298} 
how constituted, 3125 given specially, or 
fer exceptfonm: generally, or sub 
ceftione^ 3143 power ample in point of 
value: in point of use, 3145 partial in 
point of substance, 315} rw also Occupa- 
tion } Possession \ Propei ty 
Precedents, formularies of, 278 
Prediction, 238 

Prktcifles of Moral and Political PfUloso- 
fhy (Paley), 11 
Prison reform, 11, 12, 14 
Private law, 315 ft. 

Privilege, special: attack on, 49 
PrivilegMj 16a 

Procedure, see Civil procedure} Judicial 
procedure} Penal procedure 


Promulgation, 335 

Property, one branch of system of rights 
and powers, 275 a fictitious entity, 35, 
325} rights, 50} ownership may be con- 
trary to principle of utility, 52} creation 
of, the work of law, 61 } inexcluaive, 61 } 
suspension of ownership, 6a } may consist 
of rights as well as powers, 7i», nature 
of powers and rights in which it consists, 
76} source of distinctions whicli phrase- 
ology of law of, brings up, 78, legal 
possession de facto and de fure^ 78, 321 } 
operations by which law gives protec- 
tion : by prohibition, 82 } right to, derived 
from natural acts, 83 } expectation of en- 
joyment, 84; and law were born and 
die together, 853 species of incorporeal, 
analysed into simple modifications, 85} 
cotporcal, distinguished into classes of 
things and persons, 85, 326) impossible 
to ascertain nil modifications by an ex- 
haustive process, 86} of the denominat- 
ing character, 98 } conveyances and 
covenants, 106 ff., 269 ff,} use with refer- 
ence to substances and to acts, 128} of- 
fences against, 144, 266 ff., 324} two 
provisions in giving on exclusive, 1643 
wrongful non-investment, 173, 271 } 
nature of laws of, 266} established by 
law alone in first instance, 270} wrong- 
ful investment, 271} limits between crimi- 
nal branch and civil offences against, 
297 ff,} protection to different kinds may 
require different operations, 313} power 
created per excepHonem or sub excep-^ 
tfone, 3 1 4, 3 X 5 } conclusLona on the nature 
of, 320-29} effectual title depends upon 
disposition of magistrate, 330} means by 
which possession may be offended against, 
322} trust a species of, 324} four things 
to be considered, 3245 i. object (cor- 
poreal, or incorporeal), 2. proprietor, 
3. relation between person and thing, 4. 
acts in which exercise of, consists, 3253 
see also Divestitive event} Divestitive 
power } Investitive event } Investitive 
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Property (Coi^fmued) 
power j Occupation j Possession 5 Power 
over things 

Proprietaiy right, 173, z66 S,\ how infini- 
tude of laws re, may be reduced, 26% ff. 

Proprietor, relation between, and his prop- 
erty, 3a(> 

Protection, and restraints, 60 1 object of the 
law’s, 84 j for person, property, etc., 3135 
seg also Persons j Property 

Public good the end of a law, 1 14 

Puffendorf, Samuel, 1 1 8 

Punishment, artificial consequence of an 
offensive act, 173 no law without, 53 ff.3 
matter concerning forms penal branch of 
law, 56, 993 power of, 65, 693 power 
of corporal, 653 no fit denominating 
character, 98 j coercive motives denounce, 
ja4} when political, must be announced, 
3Z43 by written or customary law, ^253 
law may be, x. directive: *. incitative or 
sanctional, 2253 incitative may be corn- 
minatory, 223 j only force that can be 
depended on, 2253 phraseology of law 
refers uniformly to, 227;# 3 cxemptive 
circumstances, 2363 disexemptive circum- 
stances, 2373 only remedy against politi- 
cal mischief, 2403 circumstances of ag- 
gravation and of extenuation which make 
a difference in demand for, 263 3 act of, 
all there is of a customaiy law, 274 3 law- 
books in which no mention is made of, 
2853 magnitude of, no mark of distinc- 
tion between offences, 288 ff, fassimj 
ordinary and extraordinary, 290, 2983 
ways in which consciousness may enhance 
demand for, 2923 quantum and nature 
of, 2953 punitory or penal judgment, 
301 3 seg also Penal law 
Punitory laws, 2315 parties bound, exposed 
to suffer, or favoured, 1465 exempt! ve 
provisions are qualifications to, 2363 
limitations which are annexed, 237 

KashnesB, 297 

Real entities, 49 ff. 3 fictitious entities to be 
explained by their relation to, 57 
Recommendatory mandates, 147 
Rejoinder, 217^ 

Religious sanction, 26, 152, 224 
Remedial part of a law, 89^ 


Remuneration, sge Reward 
Replication, 217// 

Repugnancy, 195-98, 220 
Reputation, protection for, fioj offences 
against reputation, 144 
Restraint, 703 liberty, and protection, 603 
BcrviccB of forbearance correspond to, 72 
Reward, alluring motives offer, 2243 when 
political, must be announced, 2243 by 
written or customary law, 2253 Uw may 
be, I. directive: 2. incitative or sanctional 
(which may be invitative), 2233 an in- 
strument of direct legislation, 3 1 1 
Right-holders, 171 

Rights, 273 law can create, only by creat- 
ing duties, 55^3 to things, 713 investitive 
and divestitive, 73 3 invasion of natural, 
should be repelled, 833 unliquidated and 
liquidated, 3063 fictitioxis entities, 316 
Roman law, 20 
Romilly, Samuel, 12 
Royal covenants, 147 
Rules and orders, 94 

Sanctions, four, 26, 152, 224 if., 299 
Security, 35, 60 
Selling, see Buying and selling 
Sensations, 39 

Sensibility, circumstances influencing, 27 
Services, right to, 70, 3133 active, and of 
foibea ranee: corporal and mental, 723 
in fersopam and in reply 733 operations 
by which law gives protection to, 823 by 
favouring one party in point of interest 
law gives another a right to, 1423 af- 
firmative or negative, 142 fi, 145 
Shelburne, Lord, friendship with Bentham, 
5 ff.3 created Marquess of Lansdowne, n 
Signs of a law, 243-463 written, customary, 
or traditional, 243 5 customary, expressed 
by acts only, 243 3 no assignable laws in 
books of customary, 244 3 various modes 
of expression given to same written law, 
2445 sign all there is of customary law, 
274 

Source of a law, 101-123 must be will of 
sovereign, 1015 to whose powers party 
in question is subject, 1023 in way of con- 
ception, or of adoption, 1033 form of 
adoption, 1105 by-laws, 1113 different 
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sorts of mandates distinguished according 
to their form, 112 

Sovcieign, a law must come from, lox fF.j 
defined, 10 ij will or mandate may be- 
long to, in way of conception, or by adop- 
tion, lojfi.i in way of pre-adoption, 
104., 109) considered as having cove- 
nanted in virtue of a covenant entered 
into by predecessor, 1473 in what sense 
he may be said to bind himself, 1515 idea 
annexed to word, 152^^ also King; 
Legislator 

Sovereign order, not in all coses looked upon 
as an act of legislation, 92 
Sovereignty, 51, 92 j over individual liable 
to diversity and fiuctuation, 103/7 
Space, 159 

Sfeem infima of offences, 262 ff. 

Standing orders, 94 

State, moral sanction may be exeited by 
subjects of, 152 

States, foreign: when moral sanction is 
cxeited by, stond in capacity of a guaran- 
tee, 152 

Statute, ifiywj difference between a pro- 
vision, a law, and a, 220 
Statute law, 332 
Subaltcrnation, doctrine of, 1 84 
Subjects of a law, 39 ff., 119-255 persons 
and things as agents or patients, 1195 
pathological or physical termination of, 
119;;, 120, 1215 distinction between ob- 
jects and, 11977) agible: passible, 120, 
i33> i34> ^3^1 157 i pathological termi- 
nation in contingency, 1225 word ufon 
as applied to a person who is passible sub- 
ject, 1235 direct and indirect, 123 ff. 5 
modes of being of the indirect, 131 
Submission, command of, 67 
Subordinate power-holder, mandate of 
109 ff. 5 when termed a by-law, m 
Subsidiary laws, sea Laws, subsidiary 
Substance and properties, 129 
Suffering, one way a person may be af- 
fected by a law, 138 ff. 

Suits, incidental aiising out of the principal, 
3045 what civil, have to do with of- 
fences, 305} rights, 3065 no ground for 
penal suit, 1 . where right claimed has not 
been violated, 2. where as yet unliqui- 
dated, as in case of debt, 308 
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Termination, word os applied to persons 
and to things, 1205 of an act pathologi- 
cal or physical, 121 j pathological, 13877 
Terminology, scientific, 185 generij, 167 
Things, defined 395 right to, same as right 
of possession, 815 as subjects of a law; 
as agents or patients, 1195 have only 
physical properties, laoj right to meddle 
with, 296) lights over, established and 
limited by dvil law, 297; as objects of 
property, 326} see also Power over 
things} Property 

Time, extent of law in point of, 159 j 
branch of accensitivc power which con- 
cerns, 175 

Title, to legal possession may be good and 
lawful, or effectual, 79} constituted by 
some investitive event, 8 a 
Traitis ie legislation cvoile et finale (Du- 
mont), 28 

Trust, see Fiduciary power or trust 

Uneasiness, acts which lend to produce, 67 
Unity of a complete law, 256 ff, {see also 
Completeness of a law) 

University College, London, Bentham MSS 
bequeathed to, 18 

Upon, word as applied to things or persons, 
120, 123 

Use and occupation nearly synonymous, 78 
Utility, principle of, 113 ff,, 3335 dismissed 
as dangerous, 6} the end of the law, 18, 
47} object, 22} privilege should be justi- 
fied by, 50} fruits of method planned 
under auspices of, 343 

Vindicatory part of a law, 8977 
Virtue, 23, 24, 25 
Volition, sentence of, 294 

War, power of declaring, 96, 17a 
Weights and measures, power of regulating, 

174 

Will, three aspects of which it is capable, 
45} means of acting upon: prospects of 
pain (coercive), 65, 68} of pleasure (al- 
luring), 65} may be in way of concep- 
tion, or of adoption, 103} imperfection 
of nomenclatucc re expressions of the, 
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Will {CottiWHud) 

199/;^ aspect of, primordial, 2015 meth- 
ods of influencing^, 225 
Wills, 5^ 

Wilson, Gcoige, correspondence with Ben- 
tham re Introduction . . . , 11, iz 


Words resolved into real entities, 34 
Work for hire, 76 

Wotks of Jermy Beut/iitm (Bowring, cd*), 
28 

Writing, clearness in, 17 
Writs of right, 308W 




